Bush Administration Policy and Legal Directives on Interrogating Al-Qa’ida Detainees
Overview

Newly-declassified documents show that the Central Intelligence Agency’s interrogation
program was carried out with the full backing of the United States government and with the
explicit legal approval of the Attorney General. Key leaders in the White House and on the
National Security Council repeatedly affirmed the program, and the Justice Department
consistently instructed the CIA that its program was lawful. Notably, the Justice Department
told the CIA that the techniques were lawful not just because they were applied to aliens
overseas, but also because they complied with constitutional standards that bar conduct that
“shocks the conscience” or imposes “cruel and unusual punishment.” The CIA relied on that
guidance. After the military’s Abu Ghraib scandal, the Justice Department began to back away
from its past guidance, and the CIA immediately suspended the program. Later, the Justice
Department would again conclude, in a formal written opinion, that all of the authorized
interrogation techniques complied with the Constitution.

The Justice Department and White House were involved from the very beginning of the
interrogation program. Soon after Abu Zubaydah was captured in late March of 2002, CIA
lawyers began to discuss interrogation techniques with the Justice Department Office of Legal
Counsel (OLC), with the active participation of White House lawyers. On July 17, 2002,
National Security Advisor Condoleezza Rice approved the CIA’s use of enhanced interrogation
techniques (EITs), subject to Justice Department approval. In late July 2002, OLC attorneys
advised the CIA orally that the techniques were lawful. On August 1, 2002, OLC provided a
written opinion stating that the proposed use of EITs on Zubaydah would not violate the legal
prohibition on torture. Several Justice Department and White House lawyers contributed to these
memoranda, including Attorney General John Ashcroft, White House Counsel Alberto Gonzales,
Counsel to the Vice President David Addington, and Assistant Attorney General for the Criminal
Division Michael Chertoff.

The White House and Justice Department continued to affirm the interrogation program.
In December 2002, the Legal Advisor to the National Security Council, John Bellinger, twice
told the CIA’s new General Counsel, Scott Muller, that the enhanced interrogation techniques
had been “extensively discussed” and were consistent with Administration policy. On January
13, 2003, White House Counsel Gonzales and Counsel to the Vice President Addington
confirmed that the EITs were consistent with Administration legal policy. Three days later, at a
meeting that included National Security Advisor Rice, Vice President Cheney, Secretary of State
Colin Powell, and Secretary of Defense Don Rumsfeld, among others, during a discussion
initiated by Muller of the “arguable inconsistency between what the CIA was authorized to do”
and what others might understand from the Administration’s public statements regarding
“humane treatment” of detainees, “[e]veryone in the room evinced understanding of the issue.”
The CIA’s “past and ongoing use of enhanced techniques was reaffirmed and in no way drawn
into question” as a result of this discussion.

With the use of EITs settled administration policy, OLC attorneys worked with the CIA

to distill OLC’s past guidance into legal principles that could guide the CIA on an ongoing basis
and be provided to the CIA’s Inspector General. That document was finalized by June 16, 2003.
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It explained that the use of EITs “would not constitute conduct of the type that would be
prohibited by the Fifth, Eighth or Fourteenth Amendments even were they to be applicable.”
That same month, CIA attorneys met with White House Counsel Gonzales, Counsel to the Vice
President David Addington, NSC Legal Advisor Bellinger, and Deputy Assistant Attorney
General Philbin, who again affirmed the legality of the EITs.

Later that summer, after Administration public statements regarding the humane
treatment of detainees, the CIA sought reaffirmation of the program. Director of Central
Intelligence George J. Tenet explained in a memorandum to National Security Advisor Rice that
“[o]ur officers are relying on the guidance that they are implementing US policy” and stated that
the “CIA requests that the Administration reaffirm its commitments to the use of enhanced
techniques.”

The Administration reaffirmed the interrogation program following a July 29, 2003
White House meeting that included Vice President Cheney, National Security Advisor Rice,
White House Counsel Gonzales, NSC Legal Advisor Bellinger, and Attorney General John
Ashcroft. In the meeting, CIA General Counsel Muller presented slides that had been cleared
with Justice Department and White House lawyers. The slides explained that the EITs “[d]o not
violate the Constitution,” “do not ‘shock the conscience’ under the 5" and 14" Amendments,”
and do not violate the 8" Amendment prohibition on cruel and unusual punishment. In the
meeting, Attorney General Ashcroft “forcefully reiterated the view of the Department of Justice
that the techniques being employed by the CIA were and remain lawful.” The participants in the
meeting discussed the use of the waterboard, including the number of times it had been used on
Khalid Sheikh Mohammed. Ashcroft then explained “that he was fully aware of the facts and
that CIA was “‘well within” the scope of the [DOJ] opinion and the authority given to the CIA by
that opinion.” Finally, Vice President Cheney, National Security Advisor Rice, and Attorney
General Ashcroft all agreed that the CIA was “executing Administration policy.”

The military’s Abu Ghraib scandal broke eight months later in April of 2004. The very
next month, OLC told the CIA that it had never formally opined that the use of EITs conformed
with the “shock the conscience” standard. Director of Central Intelligence Tenet promptly
suspended the use of all EITs on May 24, 2004. He spoke with Attorney General Ashcroft four
days later regarding the “shock the conscience” standard. The Attorney General repeated that
there was no formal OLC opinion and raised concerns regarding the use of the waterboard on
Khalid Sheikh Mohammed. DCI Tenet reminded the Attorney General that he had been fully
informed of those facts the prior summer and at that time had no concerns regarding the legality
of the techniques.

Then, on June 4, 2004, DCI Tenet wrote National Security Advisor Rice to request that
the National Security Council reach a decision on the use of EITs. Director Tenet explained that
the “CIA has relied in good faith on the understanding that [DOJ] had concluded that properly
authorized and conducted interrogations utilizing the [EITS] could be applied . . . consistent with
the “shock the conscience’ standards of the Fifth Amendment to the Constitution.” Director
Tenet noted DOJ’s newfound uncertainty on the issue and sought an Administration decision on
continuing the program.



Meanwhile, the Justice Department continued to back away from its prior legal advice
under mounting pressure. On June 7, the Washington Post reported on the existence of an
August 2002 memorandum from OLC to White House Counsel Gonzales regarding the use of
EITs under federal law. Three days later, Assistant Attorney General for OLC Jack Goldsmith
informed CIA General Counsel Muller that the “legal principles” document created by the CIA
in collaboration with OLC in 2003 did not reflect OLC’s views. OnJune 13, the Washington
Post published the full OLC memorandum to Gonzales. Approximately a week later, Assistant
Attorney General Goldsmith withdrew that memorandum. Later that month, Director Tenet
notified the leadership of congressional intelligence committees of DOJ’s change in views and
the CIA’s resulting suspension of the program.

The National Security Council Principals met in response to Director Tenet’s memo on
July 2, 2004. National Security Advisor Rice, White House Counsel Gonzales, NSC Legal
Advisor Bellinger, Attorney General Ashcroft, and Deputy Attorney General Jim Comey were
present, among others. At the meeting, the Attorney General “repeatedly said that the enhanced
techniques employed by CIA, other than the waterboard, are legal.” He explained that there was
need for further review of the waterboard technique and that there was “little precedent applying
the “shock the conscience’ test in the kind of circumstances involved here.”

Shortly after Director Tenet’s tenure as DCI had concluded on July 11, 2004, the Justice
Department authorized the resumption of the full interrogation program. OnJuly 22, 2004,
Attorney General John Ashcroft confirmed in writing that the use of the previously-approved
techniques (except the waterboard) would not violate the Constitution or any statute or treaty of
the United States. On August 6, 2004, Daniel Levin, Acting Assistant Attorney General for
OLC, authorized the use of the waterboard for a particular detainee under certain conditions.
(The CIA ultimately did not see a need to utilize the waterboard for that detainee, or any who
followed.) More broadly, in an OLC opinion dated December 30, 2004, Levin explained that
OLC “ha[s] reviewed [its] prior opinions addressing issues involving treatment of detainees and
do[es] not believe that any of their conclusions would be different under the [revised] standards
set forth in this memorandum.” Finally, on May 30, 2005, Stephen Bradbury, the Principal
Deputy Assistant Attorney General for OLC, issued an OLC opinion that concluded that the use
of the previously approved techniques, including the waterboard, would not violate the
constitutional “shock the conscience” standard.



Bush Administration Policy and Legal Directives on Interrogating Al-Qa’ida Detainees

February 7, 2002

March 27, 2002

April 2002

April 16, 2002

July 11, 2002

July 12, 2002

July 13, 2002

July 16, 2002

Timeline

President Bush issues a memorandum titled “Humane Treatment of
al Qaedaand Taliban Detainees.” [Exhibit A] The memorandum
directs, “[a]s a matter of policy, the Armed Forces [to] continue to
treat detainees humanely and, to the extent appropriate and
consistent with military necessity, in a manner consistent with the
principles of Geneva.” [Exhibit A at 2] Administration officials
later explained that the memorandum was crafted to exclude the
CIA from this commitment. [Exhibit B at 3]

Abu Zubaydeh (AZ) is captured, badly wounded.

CIA Office of General Counsel (OGC) lawyers begin to discuss
interrogation techniques with lawyers from the Office of Legal
Counsel (OLC) at DOJ. NSC Legal Advisor John Bellinger
arranges the first meeting on the issue and tells OLC that the State
Department should not be informed of the project. [Office of
Professional Responsibility Report: Investigation into the Office of
Legal Counsel’s Memoranda Concerning Issues Relating to the
Central Intelligence Agency’s Use of “Enhanced Interrogation
Techniques” on Suspected Terrorists at 37-38 (July 29, 2009)
(“OPR Report™)]

National Security Council (NSC) meeting on interrogation
techniques attended by OLC and CIA OGC attorneys. [OPR
Report at 40-41]

OLC Deputy Assistant Attorney General John Yoo and an OLC
line attorney brief Assistant Attorney General for the Criminal
Division Michael Chertoff on their research on the interrogation
issue, sharing a draft OLC opinion. [OPR Report at 45]

Yoo and the OLC line attorney brief White House Counsel Alberto

Gonzales on their research on the interrogation issue, sharing a
draft OLC opinion. [OPR Report at 45]

Meeting on interrogation techniques attended by executive branch
officials, including Assistant Attorney General Chertoff and
representatives from OLC, CIA, and NSC staff. [OPR Report at

45]

Yoo and the OLC line attorney meet again with Gonzales at the
White House regarding interrogation techniques. [OPR Report at

50]
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http://www2.gwu.edu/~nsarchiv/news/20100312/OPRFinalReport090729.pdf#page=51
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July 17,2002

July 24 & 26, 2002

August 1, 2002

October 23, 2002

December 2002

December 13, 2002

January 13, 2003

National Security Advisor Condoleezza Rice conveys policy
approval for use of Enhanced Interrogation Techniques (EITS),
subject to DOJ legal approval. [Senate Intelligence Committee,
Declassified Narrative Describing The Department of Justice
Office of Legal Counsel’s Opinions on the CIA’s Detention and
Interrogation Program at 3-4 (Apr. 22, 2009) (“Rockefeller

Report”)

OLC orally advises CIA OGC that the EITs, including the
waterboard, are lawful. [Exhibit C at 1]

Classified OLC Memorandum for John Rizzo “memorializes our
previous oral advice, given on July 24, 2002 and July 26, 2002,”
that the proposed conduct regarding the interrogation of Abu
Zubaydah, would not violate the legal prohibition on torture. Ten
enhanced interrogation techniques, including the waterboard, were
authorized. [Exhibit C at 18] OLC also issues an unclassified
opinion addressing the applicability of a federal criminal
prohibition on torture to the interrogation of detainees. The
memoranda reflected input from many Administration lawyers,
including White House Counsel Gonzales, Counsel to the Vice
President David Addington, Attorney General John Ashcroft,
Assistant Attorney General Chertoff, Assistant Attorney General
for OLC Jay Bybee (who signed the memoranda), Deputy
Assistant Attorney General Philbin, Deputy Assistant Attorney
General Yoo, and Counsel to the Attorney General Adam
Ciongoli. [OPR Report at 57-62]

Scott Muller starts as CIA General Counsel

NSC Legal Advisor Bellinger confirms for Muller on two
occasions that the use of EITs “had been extensively discussed and
was consistent with the President’s direction as reflected in the
February Memo [on humane treatment].” [Exhibit B at 2]

In one of several conversations on the issue, Deputy Assistant
Attorney General for OLC John Yoo informs Muller that the
February memo is not applicable to CIA and that DOJ had
considered the issue in preparing its opinions on the use of EITs.
[Exhibit B at 2-3]

Muller meets with White House Counsel Alberto Gonzales,
Counsel to the Vice President David Addington, Yoo, and DOD
General Counsel Jim Haynes. Addington and Gonzales confirm
that the February memo on humane treatment only applies to the
Armed Forces. [Exhibit B at 3-4]



http://www.intelligence.senate.gov/pdfs/olcopinion.pdf#page=4
http://www.intelligence.senate.gov/pdfs/olcopinion.pdf
http://www.intelligence.senate.gov/pdfs/olcopinion.pdf
http://www2.gwu.edu/~nsarchiv/news/20100312/OPRFinalReport090729.pdf#page=63

January 16, 2003

April - June 2003

June 16, 2003

Tenet and Muller attend a meeting with Rice, Secretary of Defense
Rumsfeld, Haynes, Secretary of State Colin Powell, and Vice
President Cheney. According to a memorandum from Muller that
describes the meeting:

“[Muller] pointed out to the National Security Advisor . ..
and the others that there was an arguable inconsistency
between what CIA was authorized to do and what at least
some in the international community might expect in light
of the Administration’s public statements about ‘humane
treatment’ of detainees on and after the February Memo.
Everyone in the room evinced understanding of the issue.
CIA’s past and ongoing use of enhanced techniques was
reaffirmed and in no way drawn into question. Questions
were instead directed at DOD ... Rice clearly
distinguished between the issues to be addressed by the
military and CIA.”

[Exhibit B at 4]

CIA OGC collaborates with OLC to produce a document: “Legal
Principles Applicable to CIA Detention and Interrogation of
Captured Al-Qa’ida Personnel.” (“Legal Principles™).

CIA personnel fax the final version of the Legal Principles to
Deputy Assistant Attorney General for OLC Patrick Philbin.
[Exhibit D] This document states, among much else, that the use
of EITs in the interrogation of Al-Qa’ida personnel would not
violate the Constitution for two independent reasons.

First, the relevant provisions (the Fifth and Fourteenth
Amendments’ guarantees of due process, which protects against
government conduct that “shocks the conscience,” ! and the Eighth
Amendment’s prohibition of cruel and unusual punishment) would
not apply to this conduct overseas.

Second, the techniques “would not constitute conduct of the type
that would be prohibited by the Fifth, Eighth or Fourteenth
Amendments evenwere they to be applicable.”

[Exhibit D at 4-5] Muller specifically recalls discussing this
language with Yoo and another OLC attorney while they worked
on the Legal Principles document.

! The “shock-the-conscience” standard derives from a United States Supreme Court case, Rochin v. California, 342
U.S. 165 (1952), in which Justice Frankfurter wrote that the Fifth Amendment’s protection against deprivation of
liberty without due process includes a protection against government (in that case police) conduct that is so brutal

that it “shocks the conscience.”
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June 20, 2003

June 25-27, 2003

July 3, 2003

July 29, 2003

Muller and CIA OGC attorney Jonathan Fredman meet with
Gonzales, Addington, Philbin, and Bellinger, who reaffirm the
lawfulness of the EITs and discuss the Administration response to
an inquiry from Senator Leahy.

Administration statements raise questions about the policy of the
Administration. Specifically: (1) DOD General Counsel Jim
Haynes told Senator Leahy that “United States policy is to treat all
detainees and conduct all interrogations, wherever they may occur,
in a manner consistent with this commitment [to prevent the cruel,
unusual and inhumane treatment or punishment prohibited by the
Fifth, Eighth, and/or Fourteenth Amendments to the Constitution
of the United States].” [Exhibit E at 1] (2) The White House
issues a statement in honor of United Nations International Day in
Support of Victims of Torture that raised similar questions. (6/26)
(3) A Deputy White House Press Secretary states in an interview
that currently U.S. government detainees are being treated
“humanely.” (6/27)

Director of Central Intelligence George Tenet sends a
memorandum to NSA Rice, requesting reaffirmation of the CIA’s
interrogation program and the use of EITs. [Exhibit F] That
memo notes that:

“Last September and again recently the Department of
Justice’s Office of Legal Counsel (OLC) has advised that
CIA’s use of the enhanced techniques does not violate the
Convention Against Torture and Other Cruel, Inhuman, or
Degrading Treatment, as ratified by the United States in
1994. ... Moreover, CIA officers have held ongoing
discussions with OLC personnel on the legal principles to
ensure that changing facts, and the capture of other HVDs,
still. comply with the original OLC guidance.

“Our officers are relying on the guidance they have been
given that they are implementing US policy. ... CIA
requests that the Administration reaffirm its commitment to
the use of enhanced techniques in this Program, as
appropriate.”

[Exhibit F at 2-3]

Tenet and Muller meet with Attorney General John Ashcroft, now
Associate Deputy Attorney General Philbin, NSA Rice, White
House Counsel Alberto Gonzales, Legal Advisor to the NSC John
Bellinger, and Vice President Dick Cheney for a review of the
Interrogation Program. [Exhibit G at 1]
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Sept. 16, 2003

April 28, 2004

April 30, 2004

Muller reviewed briefing slides page by page, including a slide
entitled “Legal Authorities” which stated that properly conducted
and authorized interrogations: “Do not violate the Constitution.
They do not ‘shock the conscience’ under the 5 and 14"
Amendments. The 8" Amendment prohibition on cruel and
unusual ‘punishment’ is inapplicable.” [Exhibit H at 4] It further
stated that the Convention Against Torture was limited to U.S.
constitutional requirements. [Exhibit H at 4]

In response, the Attorney General “forcefully reiterated the view of
the Department of Justice that the techniques being employed by
the C1A were and remain lawful and do not violate either the anti-
torture statute or US obligations under the Convention Against
Torture and Other Cruel, Inhuman and Degrading Treatment. . . .
In the course of the discussion, the Attorney General and [ADAG]
Pat Philbin gave a lengthy explanation of the law and the
applicable legal principles. Their explanation squares completely
with the understanding under which the CIA has been operating.”
[Exhibit G at 2]

The participants discussed the use of the waterboard, including that
it had been applied 119 times to KSM, and Ashcroft said “that he
was fully aware of the facts and that CIA was “well within” the
scope of the [DOJ] opinion and the authority given to the CIA by
that opinion.” [Exhibit G at 4-5]

Cheney, Rice, and Ashcroft all agreed that the CIA was “executing
Administration policy.” [Exhibit G at 5] Cheney, Rice, and
Gonzales advised that some combination of them would brief the
President that the CIA was using techniques that could be
controversial but had been determined to be lawful. Cheney, Rice,
and Gonzales also decided, with Tenet’s concurrence, that it was
unnecessary for the full NSC Principals Committee to review and
reaffirm the program. [Exhibit G at 5] Rice would later decide
that Powell and Rumsfeld should be formally briefed on the
program. [Exhibit G at 6]

Secretaries Powell and Rumsfeld are formally briefed on the use of
EITs. [Rockefeller Report at 7]

60 Minutes broadcasts graphic photos of detainee mistreatment at
Abu Ghraib.

Government publicly releases report by Major General Taguba
regarding misconduct by military policy at Abu Ghraib.


http://www.intelligence.senate.gov/pdfs/olcopinion.pdf#page=8

May 2004

May 24, 2004

May 25, 2004

May 28, 2004

June 3, 2004

June 4, 2004

Philbin advises Muller that DOJ was taking the position that it had
not formally opined that the CIA’s use of EITs was consistent with
the Fifth Amendment standard of not shocking the conscience,
since the Amendment does not apply overseas. [Exhibit | at 1]

Tenet orders the suspension of the interrogation techniques,
pending written reaffirmation of the constitutional analysis from

DOJ. [Exhibit Iat 1]

CIA issues a Lotus Note to the relevant overseas locations that
suspends the use of EITs. [Exhibit Jat 1]

Tenet speaks with Ashcroft regarding the “shock the conscience”
standard of the Fifth Amendment. Ashcroft reiterates that there
was no formal OLC opinion, and raised concerns relating to the
number of times the waterboard had been used. Tenet reminds
Ashcroft that he had been informed of all that the previous summer
and had not had any concerns regarding the lawfulness of the

conduct. [Exhibit K] See also [Exhibit L]

From CIA Chief of Staff John Moseman’s note of the call: “The
DCI discussed the ‘shocking the conscience” standard. The AG
indicated that there was no formal OLC opinion on the
constitutional matter, and reiterated that the Constitution did not
apply to foreign nationals overseas. ... The AG indicated that the
Justice Department would have no concerns with the techniques,
other than waterboarding.” [Exhibit K]

Tenet submits his resignation to President Bush, effective July 11,
2004.

Tenet sends a formal memorandum to the Deputy Director,
Operations telling him to stand down and not to use any
interrogation techniques, other than question and answer, pending
clarification from DOJ:

“The General Counsel has advised that the Department of
Justice (DOJ) has not formally opined in writing that CIA’s
use of interrogation techniques would meet the standards of
the United States Constitution if those standards were
applicable to aliens overseas. The absence of a formal DOJ
opinion on this legal issue has possible implications for the
use of interrogation techniques in future cases. Although
the interrogation program remains authorized, out of an
abundance of caution, |1 am directing the immediate
suspension of any use of interrogation techniques,



enhanced or otherwise, until further notice. Only
debriefings, i.e., questions and answers, may continue.”

[Exhibit M]

Tenet submits a memorandum to Rice requesting that the NSC
Principals and Attorney General reaffirm continuing legal and
policy support for the use of EITs on high value detainees (HVDs),
noting that he had recently been informed by DOJ that it had not
completed its analysis of the 5™ Amendment “shock the
conscience” issue:

“This memorandum requests that at the earliest opportunity
the National Security Council Principals and the Attorney
General in particular affirm, on behalf of the
Administration, its continuing legal and policy support for
the Central Intelligence Agency (CIA) to employ . ..
“stress and duress” interrogation techniques as part of its
interrogation program of High Value Detainees (HVD.

“To date, as reflected in contemporaneous documentation,
CIA has relied in good faith on the understanding that the
Department of Justice had concluded that properly
authorized and conducted interrogations utilizing the
techniques authorized for Abu Zubaydah could be applied
to others consistent with the “shock the conscience”
standards of the Fifth Amendment to the Constitution. In
the past week, however, we have been informed by the
Department of Justice that it has not completed its legal
analysis of that issue and that all it is prepared to say at this
point is that the requirements of the Constitution do not
apply to aliens overseas. This position raises serious
questions about the appropriateness of utilizing the
Attorney General approved interrogation techniques in
future cases. . ..

“Finally, 1 am concerned because in recent days the Office
of Legal Counsel (OLC) of the Department of Justice has
equivocated on one of the bedrock legal principles we
understood to have been established up to now — that the
Program is not at odds with the Administration’s policy,
stated in a letter to Senator Leahy last year as well as in
White House public statements, that it is US policy to ‘treat
all detainees and conduct all interrogations, wherever they
may occur, in a manner consistent’ with the US



June 7, 2004

June 10, 2004

June 13, 2004

June 14, 2004

June 18, 2004

Constitution. If the OLC is now willing only to say that the
Constitution does not apply to aliens overseas, then |
believe the Principals need to know that, especially since
that was a key part if the Program briefing the Principals
were given last year”

[Exhibit N at 1, 3]

The Washington Post reports on the existence of the August 1,
2002 memorandum from OLC to White House Counsel Gonzales
regarding the use of EITs under federal law.

Assistant Attorney General, OLC, Jack Goldsmith sends Muller a
letter saying that the 2003 Legal Principles document does not and
did not reflect OLC opinion and views.

The Washington Post publishes the August 1, 2002 OLC
memorandum for Gonzales.

Muller replied to Goldsmith’s letter of June 10:

“Representatives of the Department of Justice’s Office of
Legal Counsel (OLC) and CIA’s Office of General Counsel
(OGC) jointly prepared the Legal Principles document
during May and June 2003 based principally on legal
research, opinions, and advice from OLC. ... The Legal
Principles document also served as a basis for the ‘Legal
Authorities’ briefing slide used ata 29 July 2003 meeting
attended by the Vice President, the National Security
Advisor, the Attorney general, who was accompanied by
Patrick Philbin, the Director of Central Intelligence, and
others. The ‘Legal Authorities’ slide was independently
coordinated by OGC with OLC and the White House
Counsel’s office prior to the July meeting. That meeting
and a follow-on briefing of the Secretaries of Defense and
State using the same slide resulted in a reaffirmation of the
policy and legal bases for the CIA’s detention and
interrogation program.”

[Exhibit O at 1]

In a memorandum to CIA Inspector General John Helgerson
regarding his review of the CIA’s detention and interrogation
activities, Goldsmith addresses the present disagreement over the
status of the Legal Principles and states “There is no dispute that
OLC attorneys reviewed and provided comments on several drafts
of the [Legal Principles].” [Exhibit P at 1]




June 20, 2004

June 22, 2004

July 2, 2004

Around this date, Goldsmith withdraws the August 1, 2002 OLC
opinion for Gonzales.

Tenet sends individual letters to the Chairs and Vice-Chairs of the
House and Senate Intelligence Committee (Senators Roberts and
Rockefeller and Representatives Goss and Harman) that notifies
them of the suspension of the use of EITs and the related shift in
DOJ’s posture. Tenet also recounts the prior executive and
legislative branch approvals of the interrogation program. [Exhibit

Qat2?]

Tenet and Muller meet with Rice, Ashcroft, Deputy Attorney
General Jim Comey, Gonzales, Bellinger and others seeking a
decision from the NSC Principals that the use of EITs does not
violate U.S. law or the standards of conduct enunciated by the
courts under the Fifth, Eighth, and Fourteenth Amendments.
Specifically, the talking points [Exhibit R] and slides [Exhibit S]
prepared for that meeting requests clarification:

“[W]hether the AG’s opinions are based solely on the fact
that aliens overseas have no rights under Article 16 [of the
Convention Against Torture] and the US Constitution or
whether he is prepared to state that these interrogation
techniques do not violate the substantive standards of
conduct enunciated by the courts under the Fifth, Eighth,
and Fourteenth Amendments to the US Constitution”

[Exhibit R at 3]

and specifically asks NSC Principals, include DOJ, to opine: “on
whether any of CIA’s specifically identified interrogation
techniques violate the standards of conduct enunciated by courts
under the Fifth, Eighth, and Fourteenth Amendments to the US
Constitution.” [Exhibit S at 10] The slides also seek to confirm
that the use of EITs is consistent with the Administration’s public
statements and has the policy backing of the NSC Principals.
[Exhibit S at 7-8]

According to the Memorandum for the Record of the meeting:

Muller provided “a summary of policy and legal issues that
had led to the halt in CIA’s rendition and interrogation
program. Among the issues Muller raised were the
possible policy disconnect between public policy
statements about prisoner treatment and the CIA program
and constitutional (“shock the conscience’) standards and
other legal/policy questions about enhanced techniques.



July 11, 2004

July 22,2004

August 6, 2004

“The Attorney General repeatedly said that the enhanced
techniques employed by CIA, other than the waterboard,
are legal. He and others discussed the need for a further
review of the waterboard technique, primarily because of
the view that the technique has been employed in a
different fashion than that which DOJ initially approved.”

With respect to the policy and consistency issues, “[a]t
varying points, Rice stated that any perceived disparity
would be dealt with later, that there was no disparity, [and]
that the techniques were humane in her view;” she also
questioned the public significance of the letter from Haynes
to Leahy.

The AG further stated that “There is little precedent
applying the ‘shock the conscience” test in the kind of
circumstances involved here and that the case law was
developed in the different context of law enforcement
cases.”

[Exhibit T at 1-3]

Director Tenet’s last day as DCI.

Attorney General Ashcroft writes Acting Director of
Central Intelligence John McLaughlin to confirm that the
use of the previously-approved techniques (except the
waterboard) would not violate the Constitution or any
statute or treaty of the United States. [Exhibit U]

Acting Assistant Attorney General for OLC Daniel Levin
writes Acting CIA General Counsel John Rizzo to
authorize the use of the waterboard for a particular detainee
under certain conditions and based on specific assumptions.
(Ukimately, the CIA did not utilize the waterboard for the

detainee.) [Exhibit V]
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December 30, 2004

May 30, 2005

2 The Justice Department OPR Report notes:

Acting Assistant Attorney General Levin issues an opinion
addressing the legal standards applicable to the
interrogation of detainees by the U.S. government. That
opinion has a footnote explaining that OLC “ha[s] reviewed
[its] prior opinions addressing issues involving treatment of
detainees and do[es] not believe that any of their
conclusions would be different under the [revised]
standards set forth in this memorandum.”®  [Exhibit W at 2]

Stephen Bradbury, the Principal Deputy Assistant Attorney
General for OLC, issues an opinion that concludes that the
use of the previously-approved techniques, including the
waterboard, would not violate the constitutional “shock the
conscience” standard. [Exhibit X at 25]

In describing his work on theissue of EITs, Levin said the CIA never pressured
him. Rather, he said it only “made clear thatthey thought it was important,” but
that “their view was you guys tell us what's legal or not.” He stated, however,

that the “White House pres
part of their job is to push,

sed” him ontheseissues. He commented: “I mean, a
you know, and push as far as you can. Hopefully, not

in a ridiculous way, butthey want to make sure you're not leaving any executive

power on the table.”

OPR Report at 131.
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UNCLASSIFIED

RELEASED IN FULL

| e UNCLASSIFED £

- THE WHITE HOUSE
WASHINGTON

Fe}?ruary 7, 2002 -

UNITED STATES DEPARTMENT OF STATE

REVIEW AUTHORITY: ARCHIE M BOLSTER
DATE/CASE ID: 11 JUN 2010 200900076

. THE SECRETARY OF STATE . !

THE SECRETARY OF DEFENSE .

THE ATTORNEY GENERAL ,

CHIEF OF STAFF TO THE.PRESIDENT

DIRECTOR OF CENTRAL INTELLIGENCE _

RSSISTANT TO THE PRESIDENT FOR NATIONAL

e ——a cammema

SECURLTY AFFAIRS
CHAIRMAN OF THE JOINT CHIEFS OF STAFF

SUBJECT: - Humane i‘re_aatmeﬁt of al ‘Qaeda and Taliban ‘Detaineeg

p I

WnS atem ve ti 4
N vembey ‘ .

our receht extensive discussions regarding the stét\;a .
of al Qaeda and Taliban detainees confirm that the appli-
cation of the Geneva Convention Relative to the Treatment

_ of Prisoners of War of August 12, 1949 (Geneva) to the

conflict with al @gaeda and the Taliban involves conplex
legal questions. By its terms, Geneva applies to conflicts
involying *High Contracting Parties,* which can only be
states. Moreover, it assumes.the existence of “regular®
arméd forces fighting .on behalf of states. However, the
war against terrorism ushers in a new paradigm,  one in

which groups with broad, international reach commit horrific
acts against innocent civilians, sometimes with-the direct

I support of states. Our Nation recognizes that this new

paradigm -- ushered in mot by us, but by terroristas -- .
requires new thinking in the law of war, but thinking that
should nevertheless be consistent with the principles of
Geneva. : )

Pursuant to my authority as.Commander in Chief and Chief . °
Executive of the United States, and relying on the opinion

of the Department of Justice dated January 22, 2002, and on.
the legal opinion rendered by the Attorney Genmeral in his.
letter of February 1, 2002, I hereby determine as follows:

a. I accept the legal conclusion of the Department of
.Justice and determine that non= of the provisions
of Gensva -apply to our conflict with al Qaeda in
Afghanistan or elsewhars throughout the world hecauss,
among okther reasons, al Qasda i3z not a High Contracting
Party to Cenzva. Y N :

iy
1

- . 1] L =
sadar the Constibutisn o suscand Gebarn o~ Ra-
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determine that the provisions of Geneva will apply to .

our present conflict with the Taliban. I reserve the
right to exercise this authority in this or future
conflicts.

¢. I also accepr. the legal conclusion of the Department
Justice and determine that common Article 2 of Geneva

of

does not apply to either al Qaeda or Taliban detainees,

because, among other reasons, the relevant conflicts

ar&-international in scope and common Article 3 applies

only to "armed conflict not of an intermartonal- -
character." . 5

d. -Based on the facts supplied by the Departmant of
Defense and the recommendation of the Department of
Justice, I determine that the Taliban detainees are

* unlawful combatants-and, therefore, do not qualify as
prisoners of war under Arr.ir:le 4 of Géneva. I note
jghat, because Geneva does not ‘apply to our conflict
with al Qaeda,  al Qaeda detaineea also do not qualify
as prisohers of war.

3. Of course, our valuea as a Nation, values that we share with
. many nations in the world, call for us to treat detainees

humanely, including those who are not legally entitled to ..
such treatment. Our Nation has been and will continue to -
.be a strong supporter of Gemeva and its principles.: As

a matter of policy, the United States Armed Forces shall
continue to treat detainees humanely and, to the a:tf.ent .
appropriate and ceonsistent with military necessity, in

a manner consistent with the principles of Geneva.

4. The United States will hold states, organizations, and
individuals who gain control of United States personnel
responsible for treating such personnel humanely and
‘congistent with applicable Yaw. .

‘5.7 I hereby reaffirm the order previously issued by the
Secretary of Defense to the United Stat=s Armed Forces
raquiring that the detainees be treated humanely and,
to the extant appropriate and consistent with mil:.l:ary
necessity, in a manner consistent with the prmﬂiples
of Geneva, .

2reby direct the Secretary of State to commnicate my

er countries and international organizaticns cooparatiry
in tha war 2gainst terrorism of global reach.

12 ﬂggﬂ dLassTF FfD L7
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OGC-F0-2003-50015
12 February 2003

MEMORANDUM FOR THE RECORD

SUBJECT: TS). “Humane” Treatment of CIA Detainees

1. TS} This Memorandum for the Record pulls together in
one place various conversations I have had over the past two
months concerning the issue of CIA treatment of detainees and
the issue of the meaning and applicability to CIA of the
Memorandum for:the Vice President et al from the President dated
7 February 2002 and titled Humane Tréatment of al Qaeda and
Taliban Detainee. That memorandum (the “February Memo”) is

-addressed to, among others, the Secretary of Defense and the

Director of Central Intelligence and states in paragraph 3 the
following:

"Of course, our values as a Nation, values that we
share with many nations in the world, call for, us to treat:
detainees humanely, including those who are not legally
entitled to such treatment. Our Nation has been and will
continue to be a strong supporter of Geneva and its
principles. As a matter of policy, the Armed Forces shall
continue to treat detainees humanely and, to the extent
appropriate and consistent with military necessity, in a
manner consistent with the principles of Geneva." (Emphasis
added) . -

2. ey | Based on a number of conversations starting
in early December (a small portion of which are referred to in
the Lotus Notes attached hereto), it is, and has been, the
consistent understanding of CIA personnel that the foregoing
language is not applicable to, was not intended to, and does not
prohibit or limit CIA in the use of the type of interrogation
techniques approved for use by CIA in the 1 August 2002
Memorandum for John Rizzo from the Assistant Attorney General,
pffice of Legal Counsel or 1mpose a requirement of "humane"
treatment.

1.4(c)
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SUBJECT: YS) “Humane Treatment” of CIA Detainees

3. sl Among other things, after the issuance of the
February Memo, the use of enhanced interrogation techniques was
approved by the Attorney Géneral through the Office of Legal
Counsel and carried on thereaftér with the knowledge and
concurrence 6f, among others, the Assgistant Attorney General in
charge of the Criminal Division, the National Security Adviser,
Counsel to the President, Counsel to the National Security
Adviser, and Counsel to the Vice President. As of November
2002, others, including the General Counsel to the Department of
Defense, were aware generally of the fact that CIA was
authorized to conduct interrogations using techniques beyond
those permitted under the Geneva conventions. -No one ever
suggested that there was any inconsistency between the -
authorized CIA conduct and the February Memo.

4. Y8/ | consistent with the foregoing, in
conversations in early December, I confirmed that former Acting
General Counsel- and undexrstood, based on the

foregoing and the care with which the issue had been analyzed
and decided, that CIA use of interrogation techniques was
authorized by the President and that they understéod that the
February Memo was intended not to be applicable to CIA and in
any case predated the subsequent approval of the use of enhanced
interrogation techniques. Director of Central Intelligence
(DCI) Chief of :Staff John Moseman similarly confirmed his clear
understanding that the February Memo placed no limit on CIA'sg
authorities. ’

5. TB*k In two conversations before the holidays in
December, Counsel to the National Security Counsel John
Bellinger confirmed to me that the issue of use of the type of
techniques authorized by the Attorney General had been
extensively discussed and was consistent with the President's
direction as reflected in the February Memo. Bellinger
encouraged me to discuss the issue with Deputy hssistant
Attorney General John Yoo.

6. “t8)L. 1In several conversations with John Yoo including
vne on 13 December 2002, John Ydo informed me that the February
Memo was not applicable to or binding on CIA and that the issue
of its intent and effect had been considered by the Department
of Justice in considéering its opinions on enhanced

2
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SUBJECT: TS} “Humane Treatment” of CIA Detainees

interrogation. Yoo stated that the language of the memorandum
had been deliberately limited to be binding only on *"the Armed
Forces" which did not include the CIA. He stated that he would
be happy to write a written opinion to that effect. A draft of
such an opinion was delivered to me on 9 January. I have
provided informal comments to Yoo. The opinion has not yet been
finalized. (In the same conversations, Yoo informed me that the
Department of Justice had concluded that the use of enhanced
interrogation techniques not only did not violate the US
c¢riminal torture statute but that it did not violate any other
US criminal law. I have asked Yoo to write a formal opinion to
that effect).

7. YS). On or about 26 November 2002, CIA received a
memorandum from the Secretary of Defense dated 11 Qctober 2002
regarding the transfer of an individual from the Department of
Defense (DOD) control to the control of the CIA. The
memorandum, addressed to the DCI, asked the DCE to confirm that
the detainee wotuild be returned to DOD control at an appropriate
time and stated in its second paragraph:

*pPlease note that the President's 7 February 2002
determination requirés that the United States Armed Forces
*shall continue to treat detainees humanely and, to the
extent appropriate and consistent with military necessity,
in a manneér consistent with the principles of Geneva.®

8. TSl I discussed the Secretary of Defense's memorandum
to the DCI with the DOD :General Counsel on two occasions after
we received it. On both occasions, DOD's General Counsel stated
his understanding that the February Memo was limited-in purpose
and effect to the "Armed Forces® and that inclusion of the above
quoted language was not intended in any way to reflect a
different understanding of the scope, purpose, or effect of the
February Memo.

9. TS) At a meeting in the Office of the White House
Counsel on 13 January 2003, I discussed with Judge Gonzales,
Pavid Addington, John Yoo, and Jim Haynes the issues presented
by a letter which had been received over the Holidays from a
group called Human Rights Watch. At the meeting, David

Addington and Judge Gonzales confirmed that the February Memo

3

—op-gEGRER| FfﬂAm)

Approved for Release: 2014/09/11 C06238937

0040003



Go To: Overview — Pages 1, 2, 3
Chronology — Pages 1, 2,3,4,5,6,7,8,9,10,11
C06238937
: iy Approved for Release: 2014/09/11 C06238937
' ]
1 ]“*
1.4(c)
™  SUBJECT: TS\ “Humane Treatment® of CIA Detainees
was applicable only to the Armed Forces. Addington further
stated and Yoo agreed that the term "humane treatment® was
intended to be no more restrictive than the Eight Amendment’s
prohibition on c¢ruel and unusual punishment.
1.4(c - 1 :
© 10. th; * At & meeting with National Security Adviser

Condolezza Rice, the Secretary of Defense, the General Counsel
to the Department of Defense, the Secretary of State, the Vice
President (by video conference), the DCI, and myself on 16
January, I pointed out to the National Security Advisor (as I
had in the meeting described in paragraph 9 above) and the
others that there was an arguable inconsistency between what CIA
was authorized to do and what at least some in the intermational
community might expect in light of the Administration's public
statements about "humane treatment” of detainees on and after
the February Memo. Everyone in the room evinced understanding
of the issue.. CIA's past and ongoing use of enhanced techniques
was. reaffirmed and in no way drawn into question. Questions
instead were directed at DOD which, according to DOD.General
Counsel, was about to commence an internal legal review to
determine what interrogation techniques the military would
authorize in what circumstances. Rice clearly distinguished
between the issues to be addressed by the military and CIA.

11. TS) At a meeting with, among others Jim Haynes, ]

]and John Yoo at the Department of Defense on 22 Jariuary
2003, John Yoo repeated his statements that the February Memo is
not applicable to CIA and that the word “humane” remains .
consistent with the Eight Amendment.

Scott W. Muller
General Counsel

Attachments:
As stated
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1.S. Department of Justice

Office of Legal Counsel

Qffice of the Assistsat Attomey Genersl Washington, D.C. 203530

August 1, 2002

Memorandum for John Rizzo
Acting General Counsel of the Central Intelligence Agency

Interrogation of al Qaeda Operative

You have asked for this Office’s views on whether ceriain proposed conduct would
violate the prohibition against torture found at Section 2340A of title 18 of the United States
Code. You have asked for this advice in the course of conducting interrogations of Abu
Zubaydah. As we understand it, Zubaydah is one of the highest ranking members of the al Qaeda
terrorist organization, with which the United States is cwrrently engaged in an international armed
conflict following the attacks or: the Werld Trade Center and the Pentagon on Septerber 11,
2001. This letter memorializes our previous oral advice, given on July 24, 2002 and July 26,
2002, that the proposed conduct would not violate this prohibition.

L
Our advice is based upon the following facts, which you have provided to us. We also

understand that you do not have any facts in your possession contrary £o the facts outlined here,
and this opinion is limited to these facts. If these facts were 1o change, this advice would rot

necessarily apply. Zubaydzh is cusrently being held by the United States. The interrogation team

is certain that he has additional information that he refuses to divulge. Specifically, he is
withholding information regarding terrorist netwozks in the United States or in Saudi Arabia and
information regarding plans to conduct attacks within the United States or against our interests
overseas. Zubaydah has become accustomed to a certain level of treatment and displays no signs
of willingness to disclose further information. Moreover, your intelligence indicates that there is
currently a level of “chatter” equal 1o that which preceded the September 11 attacks. In light of
(he information you believe Zubaydah has and the high level of threat you believe now exists,
you wish to move the interrogations info what you have described as-an “increased pressure
phase.” .

As part of this increased pressure phase, Zubaydzh will have contact only with 2 new
interrogation specialist, whog he has not met previously, and the Survival, Evasion, Resistance,
Escape (“SERE™) training psychologist who has been involved with {he interrogations since they
bhegan. This phase will likely last no more than several days but could last up to thirty days, In
this phase, you would like to employ ten techniques that you believe will dislocate his

m}eﬁm
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expectations regarding the wreatment he believes he will receive and encourage him to disclese
the crucial information mentioned above. These ten technigues are: (1) attention grasp, )
walling, (3) facial hold, (4) facial slap (insult slap), (5) cramped confinement, (6) wall standing,
(7) stress positions, {§) sleep deprivation, (9) insects placed in a confinement box, and (10) the
waterhoard. You have informed us that the use of these techinigues would be on an as-needed
basis and thal not al! of these techniques will necessarily be used. The interrogation team would
use these techniques in some combination to convinee Zubavdah that the only way he can
influence his surrounding environment is through cooperation. You have, however, informed us
fhat vou expect these technigues to be used in some sort of escelating fashion, culminating with
the waterboard, though not necessarily ending with this technigue. Moreover, youhavealso
orally informed us that aithough some of these techniques may be used with more than once, that
repetition will not be substantial because the techniques generaliy lose their effectivéness after
several repetitions. You have alsc informed us that Zabaydah sustained a wound during his
capture, which ig being treated.

Based on the facts you have given us, we understand each of these techniques to be as
follows. The attention grasp consists of grasping the individual with both hands, one hand on
cach side of the collar opening, in a controlled and quick motion. In the same motion as the
grasp, the individual is drawn toward the interrogator.

For walling, a flexible false wall will be constructed. The individual is placed with his

heels touching the wall. The imerrogator pulls the individual forweard and thenquickly and

firmly pushes the individual into the wall. It is the individual's shoulder blades that hit the wall.
During this motion, the head and neck are supported with a rolied hood or towel that provides a2
c-collar effect to help prevent whiplash. To further reduce the probability of injury, the
individual is allowed {0 rebound from the flexible wall. You have orally informed us that the
false wall is in part coastructed to create a loud sound when the individual hits it, which will
further shock or surprise in the individual. In part, the idea is 1o create a sound thal will meke the
impact seem far worse than it is and that will be far worse than any injury that miglit result from
the action.

The facizl hold is used to hold the head immaobile. One open palm is placed on either
side of the individual’s face. The fingertips are kept well away from the individual’s eyes.

With the facial slap or insult slep, the interrogator slaps the individual’s face with fingers
slightly spread. The hand mzkes contact with the area directly between the tip of the individual's
chin 2nd the bottom of the corresponding earlobe. The interrogator invades the individual’s
personal space. The goal of the fecial slap is not to inflict physical pain that is severe or lasting.
Instead, the purpose of the facial slap is to induce shock, surprise, and/or humiliation.

Cramped confinement involves the placement of the individual in a confined space, the
dimensions of which restrict the individual’s movement. The confined space is usually dark.

TOP SECRET
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The duration of confinement varies based upon the size of the container. For the larger confined
space, the individual can stand up or sit down; the smeller space is large enough for the subject to-
sit down. Coufinement in the larger space can last up to eighteen hours: for the smaller space,
confinement lasts for no more (hen two hours.

Wall standing is used to induce muscle fatigue. The individual stands about four to.five
feen from a wall, with his feet spread zpproximately to shoulder width. His arms are stretched
out in front of him, with his fingers resting on the wall. His fingers support all of his body
weight. The individual is not permitted to move or reposition lis hands ar feet.

A variety of stress positions may be used. You have informed us that these positions are
not designed to produce the pain associated with contortions or twisting of the body. Rather,
somewhat like walling, they are designed to produce the physical discomfort associated with
muscle fatigue. Twao particular stress positions are likely to be used on Zubaydah: (1) sitfing on
the floor with legs extended straight out in front of him with his arms raised abave his head; and

(2) kneeling on the floor while leaning back at a 45 degree angle. You have also orally informed
us that through observing Zubaydah in captivify, you have noted that he appears (0 be quite
flexible despite his wound.

Sleep deprivation may be used. You have indicated that your purpose in using this
technique is to reduce the individual's zbility to think on his feet and, through the discomfort

zssoeiated with fack of steep; to motivate-him-tocooperate: The effect of suehrsleep deprivatien - - -

will generally remit after one or twa nights of uninterrupted sleep. You have informed us that
your research has revealed that, in rare instances, some individuals who are already predisposed
10 psychological problems may experience abnormal reactions to sleep deprivation. Evenin
those cases, however, reactions zbate after the individual is permitied to'sleep. Moreover,
personnel with medical training are available to and will intervene in the unlikely event of an
abnormal reaction. You have orally informed us that you would not deprive Zubaydah of sleep
for more than eleven days at a time and that you have previously keot him awake for 72 hours,
{rom which no mental or physica! harm resulted.

You would like to place Zubaydzh in a cramped confinement box with an insect. You
have informed us that he appears to have 3 fear of insects. In particuler, you would like to tell
Zubaydah that you intend to place a stinging insect into the box with him. You would, however,
place a harmless insect in the box. You have orally informed us that vou would in fact place a
rraless insect such as a caterpillar in the box with him.

Finally, you would like to use a technique cdlled the “waterboard.” In this procedure, the
individual is bound securely to an iuclined bench, which is approximately four feet by seven feet.
The individual’s feet are generally elevated. A cloth is placed over the forehead and eyes. Water

TCyE{RET 3
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is then applied to the cloth in a controlied manner. As this is done, the cloth is lowered until il
covers both the nose and mouth. Once the cloth is saturated and completely covers the mouth
and nose, air flow is slightly resuricted for 20 to 40 seconds due to the presence of the cloth. This
causes an increase in carbon dioxide level in the individual’s bload. This increase in the carbon
dioxide level stimulates increzsed effort to bréathe. This effort plus the cloth produces the
perception of “suffocation and incipient panic,” i.e., the perception of drowning. The individual
does not hreathe any water into his lungs. During those 20 to 40 seconds, water is continuously
applied from a height of twelve 1o twenty-four inches. After this period, the ¢loth is lifted, and
the individual is zllowed to breathe unimpeded for three or four full breaths. The sensation of
drowning is immediately relieved by the removal of the cloth. The procedure may then be
repeated. The water is usually applied from a canteen cup or small watering can with a spout.
You have orally informed us that this procedure triggess an automatic physiological sensation of
drowning that the individual cannot control even though he may be aware that he is in fact not
drowning. You have also orally informed us that it is likely that this procedure would not last
mare than 20 minutes in any one application.

We also understand that a medical expert with SERE experience will be present
throughout this phase and that the procedures will be stopped if deemed medically necessary 16
prevent severe mental or physicel harm to Zubaydah. As mentioned zbove, Zubaydah suffered
an injury during his capture. You have informed us that steps will be taken to ensure that this
injury is not in any way exacerbated by the use of these methods and that adequate medical
attention will be given to ensure that it will heal properly.

i,

In this part, we review the context within which these pracedures will be applied. You
have informed us that you have taken various steps to asceriain what effect, if any, these
techniques would have on Zubaydah’s mental health. These same techniques, with the exception
of the insect in the cramped confined space, have been used and continue (0 be used on some
members of our military personnel during their SERE training. Because of the use of these
procedures in wraining our own military personnel to resist intsrrogations, you have consulted
with various individuals who have extensive experience in the use of these techniques. You have
done so in order (o ensure that no prolonged mental harm would result from the use of these
proposed procedures. d

Through your consultation with various individuals responsible for such training, you
rave learned that these techniques have beengazad acelamanic of se of conduct without any
-norted incident of prolonged mental harm.

1as reported tiat, during the seven-
vear period that he spent in those positions, there were two requests from Congress for
information concerning alleged injuries resulting from the uaining. One of these inquiries was
prompted by the temporary physical injury a trainee sustained as result of being placed in 2

TOP #ECRET
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confinement box. The other inguiry involved claims that the SERF iraining causad two
individuals to engage in criminal behavior, namely, felony shoplifiing and downloading child
pornograpliy onto a military computer. According to this official, these claims were fi
\aceless  Moreover, he has indicated that during the three and 2 half years he spent aw
“f the SERE program, he trained 10,000 students. Of those students, only two
dropped out of the training following flie use of these techniques. Although on rare occasions
somme students temporarily postponed the remainder of their training and received psychological
counseling, those students were able 1o finish the program without any indication of subsequent
mental health effects.

You have infonmed us that you &
vezrs of experience with SERE trainin

He stated that, during those
ten vears, insofar as he is aware, none of the individuals who completed the program suffered any
adverse mental healih effects. He informed you that there was one person who did not complete
the training. That person experienced an adverse mental health reaction that lasted only two
hours. After those two hours, the individual’s symptoms spontaneously dissipated withoui
requiring treatment or counseling and no ather symptoms were ever reported by this individual.
According to the information you have provided to us, this assessment of the use of these
procedures includes the use of the waterboard.

shich you suppiied 1o us.
has experience with the use of all of these procedures in a course of conduct, with the exception
of the insect in the confinement box and the waterboard. This memorandum confirms that the
use of these procedures has not resulied in any reported instances of prolonged mental harm, and

erv few instances of immediate and temporary adverse psychological responses to the training.

_'epoﬁed that 2 small minority of students have had temporary adverse
psychological reactions during training. Of the 26,829 students trained from 1992 through 2001
in the Air Force SERE training, 4.3 percent of those students had contact with psychology
services. Of those 4.3 percent, only 3.2 percent were pulled from the program for psychological
reasons. Thus, out of the students treined overall, only 0.14 percent were pulled from the
program for psychological reasens. Furthermore, although-ndi-cated that surveys
of students having completed this training are not done, he expressed confidence that the training
did not cause any long-term psvchological impact. He based his conclusion on the debrieling of -
ctucents that is done afier the training. More importantly, he based this assessment on the fact
that although training is required to be extremely stressful in order to be effective, very few
complaints have been tmade regarding the training. During his tenure, in which 10,000 students
were {rained, no congressional complzints have been made. While there was one Inspector
General complainy, it was not due to psychological concerns. Maoreover, he was aware of only
one letter inquiring zbout the long-term impact of these techniques from an individual frained
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over twenty vears ago. He found that it was impossible to attribute this individual’s symptoms 0
his training. bencluded that if there are any long-term psychological effects of the
Usited States Air Force training using the procedures cutlined above they “are certainly
minimal.”

With respect 1o the waterboard, you have also orally informed us that the Navy continues
to use it in training. You have informed us that your on-site psychologists, who have extensive
experience with the use of thie waterboard in Navy training, have not encountered any significant
long-terth mental health consequences rom its use. Your cn-site psychologists have also
indicated that JPRA has likewise not reported any significant long-term mental health
consequences from the use of the waterboard. You have informed us that other services ceased
use of the waterboard because it was so successful as an interrogetion technique, but not because
of any concerns over any harm, physical or mentel, caused by it. It was alsgy e
almost 100 percent effective in producing cooperation among the trainees.
indicated that he had observed the use of the waterboard in Navy training some teq o twelve
dmes. Each time it resulted in cooperation but it did not result in any physical harm to the
student,

Y ou have also revievred the relevant literature and found no empirical data on the effect
of these techniques, with the exception of sleep deprivation. With respect to sleep deprivation,
you have informed us that is not uncommon for someone 1o be deprived of sleep for 72 hours and
stil] perform excellently on visnal-spatial motor tasks and short-fenn memary tests. Although
some individuals may experience hallucinations, according to the literature you surveyed, those
who experience such psychotic symptoms have almost always had such episodes prior to the
sleep deprivation. You have indicated the studies of lengthy sleep deprivation showed no
psychosis, loosening of thoughts, flattening of emotions, delusions, or paranoid ideas. Inone
case, even after eleven days of deprivation., no psychosis or permanent brain damaged oceurred,
In fact the individual reported feeling almost back to normal after one night’s sleep. Further,
based on the experiences with its use in military training (where it is induced for up to 48 hours),
you found that rarely, if ever, will the individual suffer harm after the sleep deprivation is
discontinued. Instead, the effects remit after a few good nights of sleep.

You have taken the acditional step of consulting with U.S. interrogations experts, and
other individuals with oversight over the SERE training process. None of these individuals was
aware of any prolonged psvchological effect caused by the use of any of the above techniques
cither separatcly or s a course of conduct. Moreover, you consulted with oufside psychologists
who reported that they were unaware of any cases where long-term problems have oceurred us @
result of these techniques,

Moreover, in consulting with a number of mental health experts, you have ledrned that
the effect of any of these procedures will he dependant on the individual’s personal history,
cultural history and psyehological tendencies. To that end, you have informed us that you have
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compleied a psychological assessment of Zuhadyah. This assessment is based on interviews with
Zubaydah, observations of Lim, and information collectec from other sources such as intelligence
and press reports. Our understanding of Zubaydah’s psychelog ical profile, which we set forth
below, is based on that assessment.

According to this assessment, Zubaydah, though only 31, rose quickly from very low
level mujahedin to third or fourth man in al Qaeda. He has served as Usama Bin Laden’s senior
lieutenant. In that capacity, he has managed 2 network of training camps. He has been
instrumental in the training of operatives for al Qaeda, the Egyptian Islamic Jihad, and other
Lerrorist elements inside Pakistan and Afghanistan. He acted as the Deputy Camp Commander
“or al Qaedu training camp in Afghanistan, personally approving entry and gradvation of all
wainees during 1999-2000. From 1996 until 1999, he approved all individuals going in and out
of Afghanistan to the training camps. Further, no one went in and out of Peshawar, Pakistan
without his knowledge and approval. He also acted as 2l Qaeda’s coordinator of external
contacts and foreign communications. Additionally, he has acted 2s 2l Qaeda’s counter-
intelligence officer and has been trusted to find spies within the organizaiion.

Zubaydah has been invoived in every major terrorist operetion carried out by al Qaeda.
He was a planner for the Millennium plot to attack U.S. and Isracli targets during the Millennium
celebrations in Jordan, Two of he central figures in this plot who were arrested have identified
Zubaydah as the supporter of their cell and the plot. He also served as a planner for the Paris
Embassy plot in 2001. Mersover, he was one of the planners of the Seprember 11 attacks, Prior
ta his capture, he was engaged it planning future terrorist attacks against .S, interests.

Your psychological assesstent indicates that it is believed Zubayduh wrote al Qaeda’s
manual on resistance techniques. You also believe that his experiences in al Qaeda make him
well-acquainted with and well-versed in such techniques. As part of his role in al Qacda,
Zubaydah visited individualsin prison and helped them upan their release. Through this contact
and zctivities with other al Qacdz myjahedin, you believe that he knows many stories of capture,
interrogation, and resistance to such interrogation. Additionally, he has spoken with Ayman al-
Zawehir, and you believe it is likely that the two discussed Zawahiri's experiences as a prisoner
of the Russians and the Egyptians.

Zubaydah stated during interviews that he thinks of any activity outside of jihad as
“silly.”” He has indicated that his heart and mind are devoted to serving Allah and Islam through
jihad and he has stated that he has no doubts or regrets about committing himse!f to jihad.
Zubaydah believes that the global victory of Islam is inevitable. You have informed us that he
conitinues to express his unabated desire to kill Americans and Jews.

Your psychological assessment describes his personality as follows. He s “a lughly seli-
directed individual who prizes his independence.” He has “narcissistic features,” which are
evidenced in the atiention he pays to his personal appearance and his “obvious “efforts’ to
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demonstrate that he is really a rather ‘humble and regular guy.”™ Hels “somewhat compulsive”
in how he organizes his environment and business. He is canfident, self-zssured, and possesses
an air of authority. While he admits 1o at times wrestling with how to determine who is an
“innocent.” he has acknowledged celebrating the destruction of the World Trade Center. He is
intelligent and intellectually curious. He displays “excellent self-disciphne.” The assessment
describes him as a perfectionist, persistent, private, and highly capable in his social interactions.
He is very puarded about opening up to others and your assessment repeatedly emphasizes that
he tends nof to trust others ezsily. He is also “quick to recognize and assess the moods and
Imotivations of others.” Furthermare, he is proud of his ability to lie and deceive others
suceessfully. Through his deception he has, among other things, prevented the location of &
Qzeda safehouses and even acquired a United Nations refogee identification card.

According to your reports, Zubaydah does not have any pre-existing mental conditions or
problems that would make him likely to suffer prolonged mental fiarm from your proposed
interrogation methods. Through reading his diaries and interviewing him, you have found ro
history of “mood disturbance or other psychiairic pathology[.]” “thought disorder[,] . . . enduring
mood or mental health problems.” He is in fact “remarkebly resilient and confident that he can
overcome adversity.” When he encounters stress or low moed, this appears to last only fora
short time. He deals with stress by assessing its source, evajuating the coping resources available
10 him, and then taking action. Your assessment notes that he is “gencrally self-sufficient and
relies on his understanding and application of religious and psychological principles, intelligence
and discipline to aveid and evercame problems.” Mereover, you have found that he has a
“relable and durable support system” in his faith, “the blessings of religious leaders, and
camaraderie of like-minded mujahedin brothers.” During detention, Zubaydah has managed his
mood, remaining at most points “circumspect, calm, controlled, end deliberate.” He has
maintainied this demeanor during aggressive interrogations and reductions io sleep. You describe
that in an initial confrontatienal incident, Zubaydah showed signs of sympathetic nervous system
arousal, which you think was possibly fear. Although this incident led him to disclose
inteiligence informatian, he was able to quickly regain his composure, his air of confidence, and
his “strong resolve” not to reveal any information.

Overall, vou summarize his primary strengths as the following: ability to focus, goal-
directed diseipline, intelligence, emotionul resilivnee, street savvy, ability to organize and
manage people, keen observadon skills, fluid adaptability (can anticipate znd adapt under duress
and with minimal resources), capacity to assess and exploit the needs of others, and ability to
zdiust goals to emerging opporunities.

You anticipate that he will draw upon his vast knowledge of interrogation techmiques w
cope with the interrogation. Your assessment indicates that Zubavdzh may be willing to dis ¢
proteci the most important information that he helds. Nonetheless, you are of the view that his
belief that Islam will ultimetely dominate the world and that this victory is inevitable may
providz the chance that Zubaydah will give information and raticnalize it solely as a temporary
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setback. Additionally, you believe he may be willing to disclose some information, particufarly
infarmation he deems 10 not be critical, but which may ultimately be useful to us when pieced
together with other intelligence information you have gained.

Jits

Section 2340A makes it a criminal offense for any person “outside of the United States
{1o] commit[] or attempt(] to commit torture.” Section 2340(1) defines torture as:

an act committed by a person acting under the color of law specifically intended to
inflict severe physical or mental pain or suffering {other than pain: or suffering
incidental to lawful senctions) upon another person within his costody of physical
contral. :

18 U.S.C. § 2340(1). As we outlined in our opinion on standards of conduct under Section
2340A., a violation of 2340A requires 2 showing that: (1) the torture occurred outside the United
States; (2) the defendant acted under the color of law; (3) the vietim was within the defendant’s
custocy or control; (4) the defendant specifically intended to inflict severe pain or suffering; and
(3} that the acted inflicted severe pain or suffering. See Memoranduni for John Rizzo, Acting
General Counsel for the Centrzl Inielligence Agency, from Jav S. Bybee, Assistant Attorney
General, Office of Legal Counsel, Re: Standards of Conduct for Interrogation under 18 U.S.C.
§§ 234023404 at 3 (August 1, 2002) ("Section 23404 M emorandam’™. You have asked us 1o
assume that Zubayadah is being held cutside the United States, Zubzyadah is within U.S.
castody, and the interrogators are acting under the color of law. Atissue is whether the last twe
elements would be met by the use of the proposed procedures, ramely. whether those using these
procedures would have the requisite mental state and whether these procedures would inflict
severe pain or suffering within the meaning of the statute.

Severe Paip or Suffering. In order for pain or suffering fo rise to the level of torture, the
statute requires that it be severe. As we have previously explained, this reaches only extreme
acts. See id, at 13. Nonetheless, drawing upon cases under the Torture Victim Protéction Act
(TVPA), which has a definition of torture that is similar to Section 2%40%s definition, we found
thal a single event of sufficiently intense pain may fall withisn this prohibition. See id. at 26. As
a result, we have analyzed each of these techniques separately. In further drawing upon those
cases, we also bave found that courts tend (o take a totality-of-the-circumstances approach and
consider an entire course of conduct to determine whether torture has occurred. See id. at 27.
Therefare, in addition to considering each technique separately, we consider them together as 2
course of conduct.

Section 2340 defines torture as the infliction of severs physical or mental pain or
suffering, We will consider physical pain and mental pain seperately. See 18 US.C. § 2340(13.
With respect to physical pain, we previously concluded that “severe pain” within the meaning of
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Section 2340 is pain that is difficuit for the individual to endure and is of an intensity akin to the
pain accompanying serious physical injury. See Section 2340A Memorandum at 6. Drawing
upon the TVPA precedent, we heve noted that examples of acts inflicting severe pain that typify
torture are, amang other things, severe beatings with weapans such as clubs, and the burning of
prisoners. See id. at 24. We conclude below that none of the proposed techniques inflicts such
pain.

The facial hold and the auentdon grasp involve 1o physical pain. In the absence of such
pain it is obvious that they cannot be szid (o inflict severe physical pain or suffering. The stress
positions and wall standing both may result in muscle fatigue. Each involves the sustained
holding of a position. In wall standing, it will be holding a position in which all of the
individual’s body weight is placed on his finger Ups. The stress positions will likely include
sitting on the floor with legs extended straight out in front and arms raised above the head, and
kneeling on the floor and leaning back at a 43 degree angle. Any pain associated with muscle

fatioue is not of the intensity sufficient to amount to “severs physical pain or suffering” under the

atg
statute, nor, despite its discomiort, can it be said to be difficult to endure. Moreover, you have

arally informed us that no stress position will be used fhat could interfere with the healing of
Zubaydah’s wound. Therefore, we conclude that these techniques involve discomfort that falis
far below the threshold of severe physical pain.

Similarly, although the confinement boxes (both small and large) are physically
uricomfortable because their size restricts movement, they are not so small as to require the
individual to contort his body to sit (small box) or stand {large bex). You have also orally

informed us that despite his wound, Zubaydah remains quite fiexible, which would substantizlly

reduce any pain associated with being placed in the box. We have no information from the
medical experts you have consulted that the limited duration for which the individual is kept in
the boxes causes any substential physical pain. Asa resuit, we do not think the use of these
boxes can be said to cause pain that is of the intensity associa +d with serious physical injury.

The use of one of these boxes with the introduction of an insect does not alter this
assessment. As we vnderstand it, no actually harmful insect will be placed in the box. Thus,
though the introduction of an insect may produce repidation in Zubaydah (which we discuss
below), it certainly does nut vanse physicel pai.

As for sleep deprivation, it is clear that depriving someone of sleep does not involve
severe physical pain within the meaning of the statute. While sleep deprivation may involve
some physical discomfort, such as the fatigue or the discomfort experienced in the difficulty of
kesping one’s eyes open, these effects remit after the individual is permitted to sleep. Based on

the facts you have provided us, we are nol aware of any evidence that sleep deprivation results in

severe physical pein or suffering. Asa result, its use does not violate Section 23404,

Even those techniques (hat involve physical contact between the interrogator and the
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individual do not result in severe pain. The facial slap and walling conigin precautions to ensure
that no pain even approaching this level vesults. The slap is delivered with fingers slightly
spread, which you have explained to us is designed to be less painful than a closed-hand slap.
The slap is also delivered to the fleshy part of the face, further reducing any risk of physical
¢amage or serious pain. The facial slap does not produce pzin that is difficult to endure.
Likewise, walling involves quickly pulling the person forward and then thrusting him against 2
Aexible false wall. You have informed us thet the sound of hitting the wall will actually be far
worse than any possible injury to the individual. The use of the rolied towel around the neck also
reduces any risk of injury. While it may hwurt to be pushed against the wall, any pain experienced
is not of the intensity associzted with serious physical injury.

As we understand it, wher: the waterboard is used, the subject’s body responds as if' the
subject were drowning—even though the subject may be well aware that he is in fact not
drowning. You have informed us that this procedure does not inflict actual physical harm. Thus,
althiough the subject may experience the fear or panic associated with the feeling of drowning,
the waterboard does not inflict physical pain. As we explained in the Section 2340A
Memorandum, “pain and suffering” as used in Section 2340 is best understood as 2 single
concept, not distinct concepts of “pain” as distinguished from “suffering.” See Section 23404
Memorandum at 6 .3, The waterboard, which inflicts no pain or actual harm whatsoever, docs
not, in our view inflict “severe pain or st ffering.” Even if one were {o parse the statute more
finely to attempt to treat “suffering” as a distinct concept, the waterboard could not be said 0
inflict severe suffering. The waterboarc is simply a controlled acute episode, lacking the
connotation of a protracted period of time generally given to suffering.

Finally, as we discussed above, you have informed us that in determining which
pracedures to use and how you will use them, you have selected techniques that will not harm
Zubaydah’s wound. You have also indicated that numerous sieps will be taken to ensure hat
none of these procedures in any way interferes with the proper healing of Zubaydah's wound.
You have also indicated that, should it appear at any time that Zubaydzh is experiencing severe
pain or suffering, the medical persennel on hand will stop the use of any technique.

Even when all of these methods are considered combined in an overall course of conduct,
fhey siiil would not inflict severe physical pain or suffering. As discussed above, a number of
these aes resull in no phyveical pain., others produce anly physice! discomfort, You have
‘ndicated that these acts will not be used with substantial repetition, sa that there is no possibility
{liat severe physical pain could arise from such repetition. Accerdingly, we cenclude that these
acts neither separately nor as part of a course of conduct would inflict severe physical pain or

We next consider whether the use of these techaiques would inflict severe mental pain or
suffering within the meaning of Section 2340. Section 2340 defines severe mental pain or
suffering as “the prolonged mental harm caused by or resulting from™ one of several predicate
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acts, 18 1.5.C. § 2340(2). Those predicate acts are: (1) the intentional infliction or threztened
infliction of severe physical pain or suffering; (2) the administration or application, or threatened
adminisuation or application of mind-altering substances or ather procedures calculated to
disrupt profoundly the senses or the personality; (3) the threat of imminent deatly; or (4) the threat
that any of the preceding acts will be done (o another person. See 18 US.C. § 2340(2)(A)«D).
As we have explained, this list of predicate acts is exclusive. Se¢ Section 2340A Memorandum
2t 8. No other acts can support 2 charge under Section 2340A based on the infliction of severe
men‘al pain or suffering. See id. Thus, if the methods that you have deseribed do not either in
and of themselves consttue one of these acts o as z course of conduct fulfill the predicate act
requirement, (he prohibition has nat been violated. See id. Before acdressing these techniques,
we pote that it is plain that none of these procedures involves 2 threat to any third party, the use
of any kind of drugs, or for the reasons described abave, the infliction of severe physical pain.
Thus, the question is whether any of these acts, separately or as & course of conduct, constitules &
threat of severe physical pein or suffering, a procedure designed to disrupt profoundly the senses,
or 2 threat of imminent death. Ag we previously explained, whether an action constitutes a threat
must be assessed from the standpoint of 2 reasonable person in the subject’s position. See id at

o

=,

No argument can be made that the atiention grasp or the facial hold constitute threats of
imminent death or are procecures designed to disrupt profoundly the senses or personality. In
general the grasp and the facial hoid will startle the subject, produce fear, or even insult him. As
vou have informed us, the use of these techniques is not accompanied by a specific verbal threat
of severe physical pain or suffering. To the extent that these techniques could be considered a
threat of severe physical pain or suffering, such a threat would have to ve inferred from the acts
themselves. Because these actions themselves involve no pain, neither could be inferpreted byva
reasonable person in Zubaydah's pasition to constitute a threat of severe pain or suffering.

Accordingly, these two techniques are not predicate acts within the meaning of Section 2340,

The facial slap Jikewise falls outside the set of predicate acts. It plainly is not a threat of
imminent deaih, under Section 2340(2)(C). or a procedure designed to disrupl profoundly the
senses or personality, under Section 2340(2)(B). Though it may hurt, as discussed above, the
effect is one of smarting or stinging and surprise or humiliation, but not scvere pain. Nov does it
alone constitute a threat of severe pain or suffering, under Secticn 234002)(A). Like the facial
hold and the attention grasp, the use of this slap is not accompanied by 2 specific verbal threat of
further escalating violence. Additionally, you have infonmed us that inone use this technique

- will typically invoive at most two slaps. Certainly, the use of this siap may dislodge any

expectation that Zubaydah had that he would not be touched in a physically aggressive manner.
Nonetheless, this alteration in his expectations could hardly be construed by a reasenable person
in his situation to be tantamount to a threat of severe physical pain or suffering. Atmost, this
technique suggests that the circumstances of his confinement and interrogation have changed.
Therefore, the facial slap is not within the statute’s exclusive list of predicate acts.
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Walling plainly is not & procedure calculated (o disrupt profoundly the senses or
personality. While walling involves what might be characierized as rough handling, it does net
involve the treat of imminent dzath or, as discussed above, the infliction of severe physical pain.
Moreover, once again we understand that use of this technique will not be accompéanied by any
specific verbal threat that vielence will ensue absent coo peration. Thus, like the facial slap.
walling can only constitute & threat of severe physical pain if & reasonable person would infer
such a tireat from the use of the technique itsell. Walling does not in and of itself inflict severe
pain or suffering. Like the facial slap, walling may alter the subject’s expectation as to the
sreatment he believes he will receive. Nonetheless, the character of the action falls so far short of
inflicting severe pain or suffering within the meaning of the statute that even if he inferred that
greater aggressiveness was to follew, the type of actions that could be reasonably be anticipated
would still fall below anvihing sufficient to inflict severe physicel pain or suffering under the
statute. Thus, we conclude that this technique falls ouiside the proscribed predicale acts,

Like walling, stress positions and wall-standing are not procedures celculated to disrupt
profoundly the senses, nor are they threats of imminent death. These procedures, as discussed
above, involve the use of muscie fatigue 1o encourage cooperaiion and do rot themselves
constiture the infliction of severe physical pain or suffering. Moreover, there is no aspect of
violence to either technigue that remotely suggests future severe pain or suffering from whick
such a threat of future harm could be inferred. They simply involve foreing the subject to remain
ir. uncomfortable positions. While these acts may indicate to the subject that he may be placed in
tlese positions again if he does not disclose information, the use of these technigues wo uld not
suggest to a reasonable person in the subject’s position that he is being threatened with severe
pain or suffering. Accordingly, we conclude that these two procedures do not constitute any of
the predicate acts set forth in Section 2340(2).

* As with the other techniques discussed so far, cramped confinement is not a threat of
imminent death. 1t may be argued that, focusing in part on the fact that the boxes will be without
light, placement in these haxes would constitute a procedure designed to disrupt profoundly the
senses. As we explained in our recent opinion, however, to “disrupt profoundly the senses” a
technique must produce an extreme effect in the subject. See Section 2340A Memorandum at
10-12. We have previousiy concluded that this requires that the precedure cause substantial
interference with the individual's cognitive abilities or fundamentally aiter his personality. See
id at 11. Moreover, ihe statute requires that such procedures must be calculated to produce this
cffect. See fd. at 10; 18 U.S.C. § 2340(2)(B).

With respect to the small confinement hox, yn have infarmed us that he would spend at
most two hours in (his box. Yeu have informed us that your purpose in using these boxes is not
w0 interfere with his senses or his personality, but to cause himi physical discomfort that will
encourage him to disclose critical information. Mareover, your imposition of time limitations on
the use of either of the boxes also indicates that the use of these boxes is not designed or
caleulated to disrupt profoundly the senses or personality. For the larger box, in which he can
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both stand and sit, he may be placed iri this box forup 1o eighteen hours at a time, while you have
informed us that he will never spend more than an hour at time in the smatiler box. These time
limits further ensure that no profound disruption of e senses of personelity, were it even
possible, would result. As such, the use of the confinement hoxes does not constitute a
procedure caleulated to disTept profoundly the senses or personality.

Nor does the use of the baxes threaten Zubaydal: with severe physical pain or suffering.
While additonal time spent in the boxes may be threatensd, their use is not accompanied by any
express threats of severe physical pain or suffering. Like the stress pasitions and walling,
placement in the boxes is physically uncamfortable but any such discomfort does not rise 10 the
level of severe physical pain or suffering. Accordingly,a rezsanable person in the subject’s
position would not infer from the use of this technique that severe physical pain is the next step
in his interrogator’s treatment of him. Therefore, we conclude that the use of the confinement
hoxes does not fall within the statuie’s required predicate acts.

In addition to using the confinement boxes along, you zlso would like fo introduce an
insect into one of the boxes with Zubaydah. As we understand it, you plan to inform Zubaydah
that vou are going to place a stinging insect into the box, but vou will actually place a harmless
insect in the box, such as a caterpillar. If you do so, to ensure that vou are outside the predicate
act requirement, you must inform him that the insects will not have & sting that would produce
deail or severe pain. If, however, you were to place the insect in the box without informing him
that you are-¢eing so, then; in erder-to not commit a predicate act, you should not affirmatively.
lead him to believe that any insectis preseat which has 2 Sigs thor couid nre i
o ffpring ar - ks deat

the approaches we have described, the insect’s placement in the box would not constitute a threat
of severe physical pain or suffering to a reasopable persen in his position. An individual placed
in a box, even an individual with a fear of insects, would not rezsonably feel threatened with
severe physical pain or suffering if 2 caterpillar was placed in the box. Further, you have
informed us that you are not aware that Zubaydah has any allergies 10 insects, and you have not
informed us of any other factors that would cause a reascnable person in that same situation ©
believe that an unknown insect would cause him severe physical pain or death. Thus, we
conclude that the placement of the insect in the confinement box with Zubaydah would not
constitute a predicate act.

Sleep deprivation also clearly does not involve & threat of imminent death. Although it
produces physical discomfort. it cannot be said to constitute a threat of severe physical pain or
suffering from the perspective of & reasonable person in Zubaydah’s position, Nor could sleep
deprivation constitute 2 procedure calculated to disrupt profoundly the senses, so long as sleep

feprivation (as you have informed us is your intent) is used for limited periods, before
haliucinations or other profound disruptions of the senses would occur. To be sure, sleep
éeprivation may reduce the subject’s ability to think on his feet. Indeed, you indicate that this is
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the intended result. His mere reduced ability to evade your guestions and resist answering does
not, however, rise 1o the level of disruption required by the swatute. As we explained above, 2
disruption within the meaning of the slatute is an extreme one, substantially interfering with an
individual’s cognitive abilities, for example, inducing hallucinations, or driving him (o engage in
uncharacteristic selfrdestructive behavior. See infra 13; Section 2340A Memorandum at 1.
Therefore. the limited use of sleep deprivation does not constitute one of the required predicate

Hels.

We find that the use of the waterboard constitutes a threat of imminent death. As you
have explained the waterboard procedure 1o us, it creates in the subject the uncontrollable
physiological sensation that the subject is drowning. Although the procedure will be monitored
by personnel with medical training and extensive SERE school experience with this procedure
who will ensure the subject’s mental and physical safety, the subject is not aware of any of these
precautions. From the vantage point of any reasonable person undergoing this procedure in such
circumstances, he would feel as iT he is drowning at very moment of the procedure due to the
uncontrollable physiological sensation he is experiencing. Thus, this procedure cannot be
viewed as too uncertain to satisfy the imminence requirement. Accardingly, it constitutes a
threat of imminent death and falfills the predicate act requiretent under the statute.

Although the waterboard constitutes a threat of imminent death, prolonged mental harm
must nonetheless result o violzte the statutory prohibition on infliction of severe mental pain or
suffering. See Section 23404 Memorandum at 7. We have previously concluded that prolonged
mental harn is mental harm of some lasting duration, e.g., mental harm lasting months or years.
See id. Prolonged mental harm is not simply the stress experienced in, for example, an
interrogation by state police. See id. Based on your research inio the use of these methods at the
SERE school and consultation with others with expertise in the field of psychology and
interrogation, vou do not anticipate that any prolonged mental harm would result from the use of
the waterboard. Indeed, you have advised us that the relief is almost immediate when the cloth is
removed from the nose and mouth, [n the absence of prolonged mental harm, no severe mental
nain ar soffering wonld have heen inflicted, and the use of these procedures would not constinie
torture within the meaning of the statute.

When these acts are considered as a course of conduet, we arc unsure whether these acts
may constitute a threat of severe physical pain or suffering. You have indicated to us that you
liave nol determined either the arder or the precise timing for implementing these procedures. It
is conceivable that these procedures could be used in a course of escalating conduct, moving
incrementally and rapidly from least physically intrusive, e.g,, facial hold, ta the most physical
contact, e.g., walling or the waterboard. As we understand it, based on his treatment so far,
Zubayvdah has come to expect thet no physical harm will be done to him. By using these
technigues in increasing intensity and ip rapid succession, the goal would be 1o dislodge this
expectation. Based on the facts vou have provided 1o us, we cannoi say definitively that the
entire course of conduct would cause a reasonable person 1o believe that he is being threatened
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with severe pain or suffering within the meaning of section 2340, On the other hand, however.
under certain circumstances—for example, rapid escalatior: in he use of these technigues
culminaing in the waterboard {which we acknowledge constitutes a threat of imminent death)
accompanied by verbal or ather suggestions that physical vialence wiil follow—might cause a
reasonable person to believe that they arc faced with such 2 threat. Without more information,
we are uncertain whether the course of conduct would constitute a predicate act under Section
2340(2).

Even if the course of conduct were thought to pose & threst of physical pain or suffering,
it would nevertheless—on the facts before us—not constitute a violation of Section 2340A. Not
only must the course of conduct be a predicate act, but also those who use the procedure must
actually cause prolonged mental harm, Based on the information that you have provided o us,
indicating that no evidence exists that this course of conduct produces any prolonged mental
harm, we conclude that a course of conduct using these procedures and culiminating in the
waterboard would not vioiate Section 2340A.

Snecific [ntent. To violate the statute, an individual must have the specific intent 1o
inflict severe pain or suffering. Because specific intent is an element of the offense, the absence
of specific intent negates the charge of forture. As we previously opined, to have the required
specific intent, an individual must expressly intend to cause such severe pain or suffering. See
Section 2340A Memorandum at 3 citing Carter v, United Staies, 330 15.8. 255, 267 (2000). We
have further found that if a defencant acts with the good fzith telief that his actions will not
cause such suffering, he has not acted with specific intent. See id. at 4 citing South A1l. Lintd.
Pershp. of Tenn. v. Reise, 218 F.3d 518, 331 (4th Cir. 2002). A defendant acts in good fzith
when he has an honest belief that his actions will not result in severe pain or suffering. See id
citing Cheek v. United States, 498 U.S. 192, 202 (1991). Although an honest belief need not be
reasonable, such a belief is easier to establish where there is a reesonable basis for it. See id. al 5.
Gond faith may be established by, among other things, the reliance on the advice of experts. Seze
id at 8. :

Based on the information you have provided us, we believe that thase carrying out these
procedures would not have the specific intent to inflict severe physical pain or suffering. The
objective of these techniques is not ta cause severe physical pain, First, the constant presence of
personnel with medical training who have the authority o stop the interrogation should it appear
it is medically necessary indicates that i is not your intent 1o cause severe physical pain. The
personnel on site have extensive experience with hese specific wechnigues as they are used in
SERE school training. Second, you have informed us that you are tzking steps to ensure thet
Zubaydali's injury is not worsened or his recovery impeded by the use of these techniques.

Third, as you have described them to us, the proposed techiniques involving physical
coniact between the interrogator and Zubaydah actually contain precautions (o prevent any

seripus physical harm to Zubavdah. In “walling,” a rolled hood or towel will be used to prevent

TOP SECRET 16

ACLU-RDI| 4548 p 16 DOJ OLC 000795



Go To: Overview — Pages 1, 2,
Chronology — Pages 1

TOP BECRET

whiplash and he will be permitted to rebound from the flexible wall io reduce the likelihood of
injury. Similarly, in the “facial hold.” the fingertips will be kept well away from the his eyes 1o
ensure that there is no injury to them. The purpose of that facial hold is notinjure him but to
hold the head immobile. Additionally, while the stress positions and wall standing will
undoubtedly result in physical discamfort by tiring the muscles, it is abvious that these positiens

>

are not intended to produce the kind of extreme pain required by the statute.

Furthermore, no specific intent Lo cause severe mental pain or suffering appears to be
present. As we explained in our recent opinion, an individual must have the specific intent 10
cause prolonged mental harm in order to have the specific intent to inflict severe mental pain or
_ See Section 2340A Memorandum at 8. Prolonged mental harm is substantial mental
harm of a sustained duration, e.g., harm [asting months or even years after the acts were inflicted
upon the prisoner. As we indicated zbove, a good faith belief can negate this element.
Accordingly, if an individual conducting the interrogation has a good faith belief that the
procedures he will apply, separately or together, wotld not resuit in prolonged mental harm, that
individual lacks the requisite specific intent. This conclusion concerning specific intent is further
bolstered by the due diligence that has been conducted concerning the effects of these
interrogation procedures.

The mental health experts that you have consulied have indicated that the psychelogical
impact of a course of conduct must be assessed with refererice 1o the subject’s psychological
history and current mental health siatvs. The healthier the individual, the less likely that the use

f any one procedure or set of procedures as & coUrse of conduct will result in prolonged mental

. A comprehensive psychological profile of Zubaydah has been created. In creating this
profile, your personnel drew on direct interviews, Zubaydah's diaries, observation of Zu baydah
i ; ch o< other intellicence and press reports.

As we indicated above, you have informed us that your proposed interrogation methods
have been used and continue to be used in SERE training, It is our understending that these
technioues are not used one by one in isolation, but as a full course of conduct © resemble a real
intercogation. Thus, the information derived from SERE training bears both upon the impact of
the use of the individual techniques and upon their use as a course of conducl. You have found
{hat e use of these methods together or separately, including the use of the waterboard, has nol
resulied in any negative long-term mental health consequences. The continued use of these
methods without merital health consequences to the trainees indicates that it is highly improbable
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theat such consequences would result here, Because you have conducted the due diligence 1o
determine that these procedures, either alone or in combination, ¢o not produce prolonged miesial
harm, we believe that you de not meet the specific intent requirement necessary to vialate
Sectian 2340A.

You have also informed us that vou have reviewed the relevant literature on the subject,
and consulted with outside psyehologists. Your review of the Hierature uncovered no empirical
data on the use of these procedures, with the exception of sleep deprivation for which no long~
term health consequences resulted. The outside psychologists with whom vou consulted
indicated were unaware of any cases where long-term probiems have oceurred as a result of these

=chnigues.

As described above, it zppears you have conducted an extensive inquiry to ascerfain what
impact, if any, these procedures individually and as a course of conduct would have on
Zubavdah. You have consulted with interrogation experts, including those with substantial
SERE school experience, consulted with outside psychologists, completed a psychological
assessment and reviewed the relevant literature on this topic. Based on this inquiry, vou believe
that the use of the procedures, including the waterboard, and as 2 course of coriduct would not
result in prolonged menta harm. Reliance on this information about Zubaydah and about the

effect of the use of these techniques more generally demonstrates the presence of agood faith

i

-l

ciief that no prolonged mental harm will result from using these methods in the interrogation of
Zubaydah. Moreover, we think that this represents not only an honest belief but also a
reasonable belief based on the information that you have supplied to us. Thus, we believe that
the specific intent to inflict prolonged mental is not present, and consequently, there is no
specific intent to inflict severe mental pain or suffering. Accordingly, we conclude that on the
facts in this case the use of these methods separately or a course of conduct would not violate
Section 2340A.

r

3

Based on the foregoing, and based on the facts that you have provided, we canclude that
the interrogation procedures that you propose would not violate Section 2340A. We wish to
emphasize that this is our best reading of the law; however, you should be aware that there are no
cases construing this statute; just as there have been no prosecutions brovght under it.

Please let us know i we can be of further assistance.

Jay/S. B},:bae/

ant Attorney Géneral
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Legal Principles Applicable to CIA
Detention and Intexrogation of Captured Al-Qa’ida Personnsal

* The Convention Against Torture and Other Cruel,  Inhuman, and
Degrading Treatment or Punishment (“the Convention”) applies
To the United States only in accordance with the
reservations, understandings, and declarations that the
United States submitted with its instrument of ratification
of the Convention. :

(=]

The Convention’s definition of torture, as interprated
by the U.S. understandings, is identical in all material
ways to the definition of torture contained in 1§ U.8.C.
§2340~2340A. The standard for what constitutes torture
under §2340-2340A and under the Convention is therefore
identical, - '

The Convention also provides that state parties are to
undertake to prevent other cruel, inhuman, or degrading
tCreatment or punishment. Because of U.S. reservations
to the Convention, the U.S. obligation to undertake to
prevent such tresatment or punishment extends only to
conduct that would constitute cruel and inhuman
traatment under the Eighth Amendment or would “shock the
conscience” under the Fifth and Fourteenth Amendments.
Additionally, the Convention permits the use of such
treatment or punishment in exigent circumstances, such
as a national emergency or war.

. ¢ Qustomary international law imposes no obligations regarding
the treatment of al-Qa’ida detainees beyond that which the
Convention, as interpreted and understood by the United
States in its reservations, understandings, and
declarations, imposes. The Convention therefore ‘ '
definitively establishes what constitutes torture and cruel,
inhuman, oz degrading treatment or punishment for the
purposes of U.S. international law obligations.

¢ CIA interrogations of foreign nationals are not within the
“special maritime and territorial jurisdiction” of the
United States where the interrogation occurs on foreign
territory in buildings that are not owned or leased by or
under the legal jurisdiction of the U.S. government. The
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criminal laws applicable to the special maritime and
territorial jurisdiction therefore do not apply to such
interrogations. The only two federal crimipnal statutes that.
might apply to these interrogations are the War Crimes
Statute, 18 U.S.C. §2441, and the prohibition against
torture, 18 U.S.C. §$2340-234CA.

* The federal War Crimes Statute, 18 U.S.C. §2441, does not
apply to al-Da’ida because the Geneva Conventions and the
Hague Convention IV, the conventions that the conduct must
violate in order to violate section 2441, do not apply to
al-Qa’'ida., Al-Qa’ida is a nor-governmental international
terrorist organization whose members cannot be considered ,
POWs within the meaning of the Geneva Conventions or recelve
the protections of the Hague Convention IV. Because these
conventions da not protect al-Qa’ida members, conduct toward
those members cannot violate section 2441.

* The interrogation of al-Qa’ida detaineas does not constitute
Lorture within the meaning of -section 2340 where the
interrogators do not have the specifiec intent to cause
“savere physical or mental pain or suffering.” The absence
of specific intent (i.e., good faith) can be established
through, among other things, evidence of efforts to review
relevant professional literature, consulting with expertas,
reviewing evidence gained from past -experiencewhere
available (including experience gained ih the course of U.S.
interrogations of detainees), providing medical and
psychological assessments of a detainee {including the
ability of the detainee to withstand interrogation without
experiencing severe physical or mental pain or suffering),
providing medical and psychological personnel on site during
the conduct of interrogations, or conducting legal and
policy reviews of the interrogation proecess (such as the
review of reports from the interrogatlion facilities and
visits to those locations). A good faith helief need not be
a reasonable belief; it need only be an honest belief.

* The interrogation of members of al-Qa’ida, who are foreign
nationals, does not violate the Fifth, Eighth, and
Fourteenth Amendments because those amendments do not apply.
The. Due Process Clauses of the Fifth and Fourteenth
Amendments, which would be the only clauses in those
amendments that could arguably apply to the conduct of
interrogations, do not apply eXtraterritorially to aliens.
The Eighth Rmendment has no application because it applies
solely to thogse persons upon whom criminal sanctions have
been imposed. The detention of enemy combatants is in no
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" sense the imposition of a criminal sanction and thus the

Elghth Amendment does not apply.

Taking all of the relevant circumstances.into account (such
asths Government's need for information to avert terrorist

“activities against the Jnited States and its citizens, the

good faith efforts to -aveld producing severe physical or
mental pain or suffering, and the absence of malicious or
sadistic purpose by those conducting the interrogations),
the use of the techniques described below and of comparable,
approved techniques would not constitute conduct of the type
that would be prohibited by the Fifth, Eighth, or Fourteenth
Amendments even were they to be applicable.

The use of the following techniques and of comparable,
approved techniqueés in the interrogation of al-Qa’ida
detainees by the CIA does not violate any Federal statute or
other law, where the CIA interrogators do not spacifically
intend to cause the detainees to undergo severe physical or
mental paln or suffering (i.e., they act with the good faith
bellef that their conduct will not cause such pain or
suffering)! isolation, reduced caloric intake (so0 long as
the amount is calculated to maintain the genexral health of
the detainees), deprivation of reading matéerial, loud imusic
or white noise (at a decibel level calculated to avoid
damage to the detainees’ hearing), the attention grasp,
walling, the facial hold, the facial slap (insult slap), the
abdeminal glap, cramped confinement, wall standing, stress
positiens, sleep deprivation, the use of diapers, the use of
harmless insects, and the water board.

-
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GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
1600 DEFENSE PENTAGON
WASHINGTON, D. €. 203011600

June 25, 2003

The Honorable Patrick J. Leahy
United States Senate
Washington, D.C, 20510

Dear Senator Leahy:

T am writing in response to your June 2, 2003, letter to Dr. Rice raising 2 number
_ of legal questions regarding the treatment of detainees held by the United States in the
" wake of the September 11, 2001, attacks on the United States and in this Nation’s war on
terrorists of global reach., We sppreciate and fully share your concern for ensuring that in
the conduct of this war against a ruthless and unprincipled foe, the United States does not
compromise its commitment to human rights in accordance with the law. .

In response to your specific inquiries, we can assure you that it is the policy of the
United States to comply with all of its legal obligations in its treatment of detainees, and
in particular with legal obligations prohibiting torture. Itz obligations include conducting
interrogations in 8 manner that is consistent with the Convention Against Torture and
Other Cruel, Inhuman, or Degrading Treatment or Punishment (“CAT”) as ratified by the
United Stateg in 1994, And it includes compliance with the Federal anti-torture statuts,
18 U.S.C. §§ 2340-2340A, which Congress enacted to fulfill U.S. obligations under the
CAT. The United States does not permit, tolerate or condone any such torture by its
employees under any ¢ircumstances. '

Under Article 16 of the CAT, the United States also has an obligation to
“undertake . . . 10 prevent other acts of cruel, inhuman, or degrading treatment or
puttishment which do not amount to torture,” As you noted, because the terms in Article
16 are not defined, the United States ratified the CAT with a reservation to this provision.
This reservation supplies an important definition for the term “cruel, inhuman, ot
degrading treatment or punishment.” Specifically, this reservation provides that “the
United States consgiders itself bound by the obligation under article 16 to prevent ‘cruel,
inhuman or degrading treatment or punishment’, only in so far as the term ‘cruel,
inhuman or degrading treatment or punishment® meang the cruel, unusual and inhumane

* treatment or punishment prohibited by the Fifth, Eighth, and/or Fourteenth Amendments
to the Constitution of the United States.™ United States policy is to treat all detalnees and
conduct all interrogations, wherever they may occur, in a manner ¢onsistent with this
commitment.

<&
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As your letter stated, it would not be appropriate to catslogue the interrogation

techniques used by U.S. personnel in fighting international tetrorism, and thus we cannot

" comment on specific cases or practices. We can assure you, however, that credible
allegations of illegal conduct by U.8. personnel will be investigated and, as appropriate,
reported to proper authorities. In this connection, the Department of Defense
investigation into the deaths at Bagram, Afghanistan, is still in progress. Should any
investigation indicate that illegal conduct has oceurred, the appropriate authorities would
have a duty to take action to ensure that any individuals responsible are held accountable
in accordance with the law. ,

‘With respect to Axticle 3 of the CAT, the United States does not “expel, return
(’refouler’) or extradite” individuals to other countries where the U,S, believes it is “more
likely than not” that they will be tortured, Should an individual be treusferred to another
country to be held on behalf of the United States, or should we otherwise deem it
appropriate, United States policy is to obtain specific assurances from the receiving
country that it will not torture the individual being transferred to that country, We can
assure you that the United States would take steps to investigate credible ellegations of
torture and take appropriate action if there were reason to believe that those assurances
weite not being honored.

In closing, I want to express my appreciation for your thoughtful questions. We
are committed to protecting the people of this Nation ag well as to upholding its
fundamental values under the law,

Sincerely,

ST
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THE DIRECTOR OF CENTRAL INTELLICENCE
WASHINCGTON., _l'-) C. 20505

i

3 July 2003

MEMORANDUM FOR: Nationhal Security Advisor

SUBJECT: “s/ | Reaffirmation of the
Central Intelligence Agency’s Interrogation
Program i

1. Tﬁﬂd | This memorandum requests that
within the next week. as a vart of this year’s annual
review of Tcr otherwise, the National
Security Council Principals affirm, on behalf of the
Administration, its cemmitment and suppcrt for the Central
Intelligence Agency’s (CIA) use of enhanced interrogation
techniques as a part of its Interrogation Program for High
Value Detaimees (HVD). As you know, in September 2002 the
Justice Departmént (DoJ) authorized particular
interrogation techniques. including what have been termed
"“stress and duress”® technigues such as sleep deprivation
and stress positions and physical contact with detaineess
such as facial and abdominal slaps and the waterboard. We
reduest this reaffirmation because recent Administration
responses Lo inguiries and resulcing media reporting about
the Administration’s position have created the impression
that these teéchniques are riot used by US personnel and are
no longer approved as a policy matter.

2. (UfFEFYer Background: Senator Leahy recently
sent a letter to 'you raising several questions regarding
the treatment of detainees. This inquiry came on the heels
of repeatéd inqulries by non-governmental agencies and
members of the press on the subject of US interrogation
technigques. : On 25 June 2003, Department of Defense Géeneral
Counsel william -J. Haynes ILI responded to Senator Leahy's
letter in a response that was fully coordinated with CIA
and DoJ. On 26 June 2003, the White House issued a press
statement supporting International Day in Support of

— b oese
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SUBGECT: T%Q‘ Reaffirmation of the Central 1.4(c)

[ntﬂlquanr Agency's Interregation Program

Victims of Torture condemning “cruel” treatment of
detainees. 0On 27 June 2003, the Washington Post ran a
front-page article that relied heavily on the press
statement and also reported the Deputy White House Press
Secretary as saying that currently US Government detainees
are being treated “humanely.” While the Haynes letter toé
Senator. Leahv was coordinated with CIA and DoJ, the press
statement was not coordinated with.CIA. In additicen, CIA
had previously o6bjected to WHite House statements to the
effect that all US Gevernment detainees are treated
“humanely. " g ;

1

3. TTGJ _W Discussion: As you know, the 1.4(c)
primary national interest ln interrecgating HVDs is to
acquire critical incelligence that may be exploited by the
ilnited States to prevent future terrorist attacks. To
accomplish chat mission, CIA developed an Interrogation
Program that includés the use of enhanced interregation
technigues to assist in obtaining that critical
intelligence. From ‘the sutset, use of thesé technigques has
bsen subject te rigorous oversight. The Vice President, :
tlational Security Advisor, Deputy National Security
Advisor, Cdunsel to the President. Counsel to the National
Security Advisor, and the Attormev General were consulted
in August 20T in advanece oif implemencing use 0 the
techniques with a particular detainee and concurred in its
implementation as a matter of law and policy. There have
been updates since that time on CIA’s interrcgation
activities. In addition, last fall and again earlier this
year, the Agency briefed, in detail, the leadership of the

.House and Senate Intelligence Committees of CIA‘s use of

enhanced technidques.

4. \FQL_ Last September and again recently,

the Department of Justice's OEfice of Legal Counsel (OLC)
has advised that CIA’'s use of the enhanced teéchniques does
not violate the Convention Against Torture and Other Cruel,
Inhuman, or Degrading Treatment, as ratified by the United
States in 1994. In addition, OLC conecluded that this
Program complies with the Federal anti-torture statute (18
U.5.C. §§ 2340-23408). Morecver, CIA officers have held
ongoing discussions with OLC personnel on the legal

1.4(c)

1.4(c)
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e 1.4(c)
SUBJECT: '(‘ES.J ‘ Reaffirmation of the Central
Intelligence Agency’s Inferrogation Program

principlss to ensure that changing facts, and the capture 14
of cther HVPs, still comply with the original OLC guidance. Q)

5. “ws Action Requested: Our officers
are rélying on the quidance they have been given that they
are implementing US policy. Because of the recent
erroneous reports in the media characterizing the
Administration’s position regarding the interrogation of

! detainees, and also because of the passage of time since
High-level Administratiein officials were briefed on the
Interrogation Program, CIA requests that the Adm;nxstratlon
reaffirm its commitment tec the use of enhanced techniques
in this Program, as appropriate.

-
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5 August 2003

MEMORANDUM FOR THE RECORD

SUBJECT: (U/#&¥884- Review of Interrogation Progiam on
29 July 2003

1. TS On 29 July 2003, the DCI and CIA Genéral Counsel
attended a meeting in the office of National Security Adviser
Condoleezza Rice to discuss current, past and future CIA
policies and practices concerning the interrogation of certain
‘detainees held by CIA in the wake of the 11 September 2001
attacks on the United States and in the Nation‘s war on terror.
The meeting was an outgrowth of the DCI’'s 3 July 2003 memorandum
to Dr. Rice requesting a reaffirmation of the CIA‘s policies and
practices. The meeting was attended by the DCI, CIA General
Counsel Scott W. Muller, the Attorney General, Acting Assistant
Attorney General, Office of Legal Counsel, Patrick Philbin, Dr.
Rice, White House Counsel Alberto Gornizales, Counsél to the
National Security Council (NSC) John Bellinger and the v1ce

President.

|l

1.4(c) 2. —#ﬂq ‘ The DCI started the meeting by stating that
CIA wanted a reaffirmation of its policies and practices (1) in
light of recent White House statements and the resulting media
which had created the impression that certain previously
authorized interrogation techniques are not used by US personnel
and are no longer approved as-a matter of US policy and (2) in' 1.4(c)
light of the fact thﬁt the annual review of
was in process.

3. TS» After the DCI’s introduction, Mr. Muller
distributed to each participant a set of briefing slides
. entitled CIA Interrogation Program, 29 July 2003. A copy is
attached hereto as Attachment A. Mr. Muller walked through the
slides with the group page by page, explaining orally the
-substance of what was shown on each page. Each page was
réviewed with the exception of pages 16-17. 3.5(c)

—'pep-ssensm{ B lner-eml-nﬂ— 0053 o5
1.4(c)
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SUBJECT: Review of Interrogatiom Program on 29 July 2003
1.4(c)

4. -+ms% }—Near the outset of the discussion of “Legal
Authorities” (page 2), the Attorney General forcefully )
reiterated the view.of the Department of Justice that the -
techniques being employed by CIA were and remain lawful and do
not violate either the anti-torture statute or US obligations

.under the Convention Against Torture and Other Cruel, Inhuman

and Degrading Treatment. He said that he had reviewed the

25 June 2003 letter to Senator Leahy from DoD General Counsel
William J. Haynes II and had reviewed with Patrick Philbin the
facts relating to actual CIA interrogations in the past year.
Having done so, he said that CIA practices were entirely lawful.
and that he agreed with the statement that had been made with
respect to those policies and practices in the Haynes letter.
(In the week preceding the meeting, CIA had given Philbin,
Bellinger and Gonzales a full briefing on the facts contained in
the slides and, in advance of the meeting, .Philbin had reviewed
all the pertinent facts with the Attorney General). "In the
course of the discussion, the Attorney General and Pat Philbin

gave a lengthy explanation of the law and the applicable legal
- principles. Their explanation squares.completely with the
. understanding undeir which CIA has been operating. See previous

Memoranda for;the Recoxrd by Scott W. Muller, Acting General
Counsel John A. 'Rizzo, an@/or‘ CTC/LGL‘
and related materials. o —

5. -+TSJ__ r There was a discuss;on of the 27 June 2003
Washington Post article reporting that the Administration had
pledged not to use “stress and duress” techniques in

interrogating detainees. The Vice President asked how the press

could have gotten such an impression and Muller mentioned both

‘the President's statement in February 2002 concerning “*humane*

treatment of detainees and the varidus occasions including

26 June 2003 on which the White House press office had stated
that US treatment of detainees was “*humane.” Judge Gonzales
informed the Vice President that the President's February 2002
policy is applicable only to the Armed Forces. Referring to the

_statements from the Deputy White House press secretary in

response to questions from the Washington Post on the occasion '
of the President's 26 June 2003 proclamation on United Nations
International Day in Support of Victims of Torture, Bellinger
explained that' the press officer had ™gone off script” and had
mistakenly gone back to “old” talking points. The DCI stated

2 :
—ﬂ%%ﬁ&mmﬁ_ _____hﬁﬂﬁﬁ%ﬁr CC60062
1 4(0)
Approved for Release: 2014/09/11 C06238939

3.5(c)

3.5(c)



Go To: Overview — Pages 1, 2, 3
Chronology — Pages 1, 2,3,4,5,6,7,8,9,10,11

C06238939 Approved for Release: 2014/09/11 C06238939

1.4(c)

- 2 . ;
1.4(c)

SUBJECT: Review of ‘Interrogation Program on 29 July 2003

that it was important for the White House to cease stating that
US Government| practices were “humane” as that term is easily
susceptible to misinterpretation. Beéllinger undertook to insure
that the White House press office ceases to make statements on
the subject other than that the US is complying with its
obligations under US law. (In or about March, Bellinger had
made a similar commitment and reported to the undersigned and to
Judge. Gonzales that he had informed Press Secretary Ari
Fleischer that the White House press office should not state
either that the US was complying with the Geneva Conventions--
which are 1napp11cable——or was treatlng all datalnees'

*humanely.”)

6. TPs)l There was a brief discussion of the récent letter
to Dr. Rice from Senator Arlen Specter. The Attorney General
strongly advised that the statements in the 25 June 2003 letter
to Senatox Ledhy be reaffirmed. Addressing the purported
misinterpretation of US policy reported in the Washington Post
and CIA‘s concern that merely reaffirming the Leahy letter (in
light of the other statements made on 26 June and the reporting)
could be read as acknowledgement of the errxroneous view of
Admlnistratlon policy reflected in that reporting, the Attorney
General proposed that the response to Senateor Specter emphasize
that the statements in the Haymes response to the Leahy letter
were responses to specific legal questions and had been
carefully and narrowly crafted. There was agreement that this
approach, properly implemented, was appropriate.

g '11!1___ _J In connection with the “Safeguards”
discussion in the briefing slides (pages 6-7), Mr. Bellinger
explained that CIA's intent and good faith were important
elements of the legal analysis and that the safeguards were
intended to reflect that good faith in spirit and reality.

Mr. Philbin explained at this point that, under the Eighth
Améndment, it was critical to look at the purpose of the acts.
He said that certain Human Rights groups were citing Eighth
Amendment cases (including Department of Justice briefs) and
;claiming that P*stress and duress” techniques violated the Eighth
Amendment per se. He explained that those cases, including one
involving the shackling of a prisoner, were 1nappliqable

I -3 ]

—qaep—eaem FNOPORN/ 74 GCEeC003
T 14c) -

Approved for Release: 2014/09/11 C06238939



Go To: Overview — Pages 1, 2, 3
Chronology — Pages 1, 2,3,4,5,6,7,8,9,10,11

C06238939 Approved for Release: 2014/09/11 C06238939

1

SUBJECT: Review of Interrogation Program on 29 July 2003

because, among other things, they involved “"wanton and
malicious” -punis}Menl_: whereas the interrogations at issue were’
undertaken for very different and legitimate purposes..

1.4(c) 8. TS| - Dr. Rice asked about the entry (page 7)

_ *Infractions remedied (two incidents; no harm) .- She asked: if
there had not been a death in connection with the interrogation
program. . Mr. Muller stated that there had been two deaths--both
reported to the Inspector General, the Criminal Division and
Congress--but that neither had involved the Interrogation .
‘Program (i. e.) authorized interrogation personnel engaged in or
authorized to lengage in interrogations as part of the
Interrogation :Program or detainees who were the authorized
subject of enhanced techniques).

9. =¥8. Mr. Muller explained that the senior leadership of
the Intelligence Committees had been briefed. The Vice:
President asked if this included the new leadership and.Mr.
Muller stated that it did. Mr. Muller also stated that CIA

1.4(0) intended to do another briefing after the recess.

A4(c

' 10. -TTS{ ‘ In connection with page 8 (*Interrogation

Methods”), Mr. Muller stated that the technique most likely to

‘ raise concerns was the waterboard. Dr. Rice asked for a
description of the procedure which Mr. Muller gave, noting that
the Attormey General opin;on authorized adm;nistratious of up to
40 seconds. .

1.4(c) 11. TTd \ Mr. Muller summarized the material on pages
. 9-12 of the br;eflng slides, stating that they showed that the
detainees subject to the use of Enhanced Techniques of one kind
or another had;produced significant intelligence 1nformat;on
that had, in the view of CIA profe331onals, saved lives.

1.4(c) 12. -frsJ l Mr. Muller revxewed page 13 of the slldes,
noting in partlcular that three individuals had been the subject
of the waterboard. The Vice President asked about the
relationship between the column entitled “Sessions” and the
column entitled “WB.* Mr. Muller explained. Dr. Rice commented

* specifically on the number of times that KSM had been
,) waterboarded (119). Mr. Muller stated his understanding that a

number of the uses had been for less. than the permitted . ........co....

4
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SUBJECT: Review of Interrogation Program on 29 July 2003

40 seconds. ‘Patrick Philbin stated that the Attorney General
opinion authorized repetitions of the procedure and the Attorney
General stated that he was fully aware of the facts and that CIA
was “well within” the scope of the opinion and authority given
to CIA by that opinion. The Vice President commented on the
value of what KSM had provided and noted that KSM had obv:.ously
been a *tough customer”.

13. 'rrd~ J The DCI stated that it was mnpo:t.ant for
CIA to know that it was executing Administration policy and not

.merely acting lawfully. The Vice President.stated, and Dr. Rice

and the Attormey Genéral agreed, that this ‘was the case.

Mr. Muller stated that this left the issue of how to deal with
the annual review process. There was a brief
discussion of that process in which John Bellinger stated, in
response to a question from the Vice President, that there was
no requirement for a full meeting of the NSC Principals. (Judge
Gonzales.stated that he was certain that DoD General Counsel

.Haynes [and, by J.mplicar.xon, the Secretary of Defense] was

clearly aware of the substance of CIA's program based on, among
other things, the DoD review of similar techniques and numerous

“-discussions.  Mr. Muller and Mr. Bellinger agreed. At an

earlier meeting on this subject, Judge Gonzales had stated that,

‘when the techniques were first authorized, Dr. Rice had
‘discussed them with the Secretary of Defense.) After

discussion, the Vice President, Dr. Rice and the Attormey
General agreed (with the DCI's concurrence) that it was not
necessary or advisable to have a full Principals Committee
meeting to review and reaffirm the Program. Instead, as part of
t-he‘ _ |process some combination of Dr. Rice, the
Vice President and/or Judge Gonzales would inform the President

that the CIA was conducting interroqations1 _ . 1.4(c)-

[using techniques
that could be controversial but that the Attorney Gen.er.al had
reviewed and approved them as lawful under US law.

3.5(c)

Scott W. Muller
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SUBJECT: Review of Interrogation Pfogra.m on 29 July 2003
ADDENDUM (5 August 2003)

S~ In a telephone conversation on 4 August,
Mr. Bellinger iinformed Mr. Muller that Dr. Rice was now of the
view that the Secretary of State and the Secretary of Defense
should be briefed prior to| | A specific plan 1.4(c)
will be proposed in the next few days. : ‘

, 3.5(c)
. . SCOTT W. Muller
j .
j ?
I A
o o |
3 6 PO,
. . . I‘ll‘ﬂ'l"ml_ CCECTOG
© 1.4(c)
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SUBJECT: Review of Interrogation Program on 29 July 2003

i 3.5(c) .
DCI/0GC/SWMullex{ (4 August 2003)
5: \Scott Muller\M:FR re Interrogations.doc

'\ 3.5(c)
Distribution:
Orig - GC Signer
1 - DCI:
1 - DDCI
1 - EXDIR
1 - DDbO
1 - D/OCA
1 - SDGC
gl | 3.5(c)
1 - CTC/1LGL.
)

i
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|
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OBJECTIVES

1.4(c)

* -To briefpursuant to the annual| review.

* To provide facts about the interrogation program, inlight
- of recent erroneous press coverage and other inquiries.

* Toaffirm that the program is consistent with U.S. policy.

& ' ; ;

& —TOP-SEEREF ANOFORNA—
) l =

® _ 14 |
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OVERVIEW

3.5(c)
Certain "enhanced" techniques are employed in the interrogations of a limited
number of detainees.

The techniques are drawn from methods used in DOD interrogation reéistance
training at the Survival, Evasion, Resistance, and Escape ("SERE") schools.

The techniques have been approved by the Attorney General and fully
disclosed to the SSCI and HPSCI leadership. ) '

The use of the téchniques has produced significant results.

1.4(c)
3.5(c)
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LEGAL AUTHORITIES
Properly conducted and authorized interrogations:

» Do not violate the federal anti-torture statute, 18 U.S.C. 2340-2340A

» Do not violate the Constitution. They do not “shock the conscience” under
the 5t and 14% Amendments. The 8" Amendment prohibition on cruel and
unusual “punishment” is inapplicable.

* Do not constitute “cruel, inhumane and degrading treatment or punishment”
under the Convention Against Torture and Other Cruel, Inhuman and
Degrading Treatment because, under U.S. law, those terms are limited to

~ U.S. constitutional requirements.
o
(]
0
@ , .
& : . 140
i —TGP-SEGET-q ANOFORN/AH— 3.5(c)
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PROGRAM BRIEFINGS TO POLICY MAKERS

+ Executive Branch (White House, NSC, DOJ)
— Spring and Summer 2002
— Winter, Spring and Summer 2003

» Congress (Chair and Ranking Minority Members — HPSCI and
SSCI) ,

— Summer and Fall 2002 - HPSCI chairman Goss and Ranking minority
member Pelosi; SSCI chairman Graham and Ranking minority member
Shelby ' ‘

— Winter 2003 — HPSCI chairman Goss and Ranking mindrity member
Harman; SSCI chairman Roberts and a representative of Ranking
minority member Rockefeller

o

(]

(5]

L}

] 1 i .
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SAFEGUARDS

*  Psychological screening of interrogators:
» Interrogator training and "certification."
+ Written guidelines and signed understandings of compliance.
+ Headquarters approvals required.
— Limited number of approvals (13 detainees).
— Limited duration of approvals (60 days). ‘
— Approvals are detainee-specific, technique-specific, and interrogator-specific.

» Medical officer is present at all times.

» Psychologist is present at all times.

09

055

» . TORSECREE ANOFORNKE—  1.4(0)

3.5(c) .
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3.5(c)
SAFEGUARDS (continued)

Team approach: 'multiple "eyes on" each detainee.
Rémote CCTV monitoring.

Required daily reporting by cable.

Chief of Base and Headquarters ovefs_iéht.

Ongp ing legal review. |
Iﬂﬁaqﬁons remedied (two incidents, no harm).

Inspector General review (January-April 2003).

1.4(c)

——4@Qsmau§{_____' ﬁﬁﬁe&wﬁﬁ—— 3.5(c)
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'INTERROGATION METHODS

Non-Enhanced Measures
» Sleep deprivation up to
72 hours
» Modified diet
* Loud noise/music under
79 decibels

+ Constant light, constant
.dark '

* Water dousing

Enhan(_;cd Measures

+Slap (open-handed)

*Facial hold
eAttention grasp

_ *Abdominal slap (back-handed)

*Sleep deprivation over 72 hours
*Walling
+Stress positions

-Kneeling

-Forehead on wall
*Cramped confinement (boxes)
*Waterboard (up to 40 seconds)

NOFORN/KI—

1.4(c)
3.5(c)
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- RESULTS: MAJOR THREAT INFO

* KSM: Al-QOa’ida Chief of Operations
— Attack plans against US Capitol, other US landmarks
— . Attacks against Chicago, New York, Los Angeles; against towers, subways, trains,
reservoirs, Hebrew centers, Nuclear power plants.
— Identification of Iyman Faris, Majid Khan Family, Saifullah Paracha.
— Heathrow and Canary Wharf Plot
— Africa-based plotters and their plans
~ SE Asia structure, JI and targets
— Saudi-based attacks vs. Israel

* NASHIRI: USS Cole Bomber _
— US Navy Ships in Straits of Hormuz, US Embassy, Sana
— Residential Compounds in Saudi Arabia

[
b4 — Attacks in Gulf Region using SAM and Aircraft
=Y : :
o —TOP-SECRET/ }maemw—
o “1.4(c)
3.5(c)
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RESULTS: MAJOR THREAT INFO (continued)

- BIN AL-SHIBH: 9/11 Facilitator -
- Attacks against Nuclear Power Plants, Hebrew Centers
- Identified Hawsawi '

« BIN ATTASH: KSM Deputy

* = Attack against U.S. Consulate in Karachi

- - Karachi aitport attack plans

+ ABU ZUBAYDAH: Senior Al-Qa’ida Lt
- Identification of Padilla, Richard Reid
- Attacks on banks, subways, petroleum and aircraft industries
- Info on AQ using toys as concealments for weapons,explosives

1.4(c) :
3.5(c)
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- HIGH VALUE DETAINEES (HVD)

~* 24 HVDs interrogated at CIA controlled Sites:

— 13 interrogated using'cnhanccd measures

» Detainees produced 1500 disseminated Intel reports:
Circa 50% of all HUMINT CT reporting on Al-Qa ida
Terrorist plans and intentions

8TO2300

——— 1.4(c)
——qxﬂqﬁﬁﬁ&ﬁ# NOFORN/I— 35(0)
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RESULTS
ADDITIONAL OPERATIONAL LEADS
- Financial Support/ |
. ) o _ ] 14
» Photo Identifications of Active Terrorists and |
‘Detained Suicide Operatives
U 1.4(c)

S ' 1.4(c)
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SUMMARY OF INTERROGATIONS

TaTol
SUBJECT SESSIONS DATES | WB
ABU ZUBAYDAH 42 4-23 AUG 02 | 42
i ' 24 | Novo2te| 2
' AL-NASHIRI ' 9 JAN 03
1.4c) . 18 1424 MAR 03
KHALID SHAYKH MUHAMMAD : Mo
1.4(c) |
13 B 03 - 0
RAMZI BIN AL-SHIBH S¥E |
1.4(c) ' '
&) | MUSTAFA HAWSAWI 11 " 20APRto | 0
o 17 MAY 03
<
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SUMMARY OF INTERROGATIONS
(continued)
SUBJECT ‘ SESSIONS | DATES | WB |
1.4(c)
AMMAR AL-BALUCHI s  18-20 MAY 03 0
BIN ATTASH 3 17-19 MAY 03 0
% | MOHD FARIK BIN AMIN 7 23-25 JUN 03 0
8| AKA ZUBAIR |
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REAFFIRMATION OF CIA’S
* Pro
— Termination of this program will result in loss of life, possibly extensive.
— Major threats were countered and attacks averted.
~ 50% of intelligence reports issued this year were derived from the
interro gatmn of these HVDs.
* Con
— Blowback due to pﬁblic perception of “hﬁmanc treatment.”
- ICRC continues to attack USG policy on detainees.
S ~ Congressional inquiries continue.
B - | 1.4(c)

—TOP SECRET, NGFORN/AET— 3. 5(c)
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- WITHOUT THIS CAPABILITY,
THEN.............2772 1
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_ . . 17
Observations concerning “Enhanced Techniques”
from AQ detainees Abu Zubaydah and Khallad Bin
Attash

*  Abu Zubaydah said that commitment to Islam could either help or hinder in
obtaining information from HVDs. He said that providing information to 140
enemies is a-sin* howeverl ] :

Islam allows brothers to provide
Inrormation without sin, if they believe that they have reached the limit of their
ability to withhold it. According to Abu Zubaydah, each brother is different,
Some brothers will have to endure harsh treatment, even the water board,
while others will not have to be pushed that far.

ot hold out against

»  During the interrogation, Khallad said he knew he could n
_ the interrogation, so he had no reason to try to hold back.]\

’ 1.4(c)

(Khallad has not been subjected to the waterboard. Since the most recent use

& of enhanced techniques against him, his resistance to interrogation has grown
cg stronger.) _

g

&
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- ISSUES

Pubhc and NGO misinterpretations of Administration st‘atcmcﬁ& that all
detainees are treated "humanely." . o

Congressional inquiries.
- Leahy letter (June 25)
— Specter letter (June 25)

ICRC and other NGO inquiries.

1.4(c)
3.5(c)
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' LEGAL AUTHORITIES

Properly conducted and authorized interrogations:
* Do not violate the federal anti-torture §tatute, 18 US.C. 2340-2340A

* Do not violate the Constitution. They do not “shock the c6m01mce” und&
the 5t and 14® Amendments. The §® Amendment prohibition on cruel and
unusual “pumshment’ is mapphcable

* Do not constitute “cruel, inhumane and degrading treatment or punishment”
under the Convention Against Torture and Other Cruel, Inhuman and .

Degrading Treatment because, under U.S. law, those terms are limitedto
U.s. constitutional requirements.

- 1.4(c)
C:) 3.5(c)
€ .
7 . : !
(4]
£ ' '
(49} | i
- 1 J E o
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24. May 2004

MEMORANDUM FOR "HE RECORD

-

SUBJECT: AEEJ hﬁﬁ Memorandum of Meeting With the

Technmques Would Mest Congtitutional Standards

1.4(c) °
3.5(c)

1. Lo Jﬂ@% This evenlng. after the 1700

(¢y- " - . DCI Regarding DOJ's Statement That DOJ Has Rendered No
: lLegal Opimion on Whether CIA’s Use of Interrogation

meeting, I attended a meeting in the DCI's offfice with the DCT,

DDCE, Directon 'OCA, 'BOT Chief of staff, and Genheral Coupsel o

digpuss mevexal iﬁ@ueﬂ pert&&n¢ng to.detainees and

interrogations. One such igsue wag a recent statement Patrick

Philbin. of DOF made to-'the GC'that DOT s Offide of Legal Counsel,

has not. rendered a written opinion ‘that CIA'S use of its

interregation technigues wwuld.mﬂat tha Congtitutdon’s “Shock the

tonsclence™ standards spplicable within the United States.

{The

¢¢ had previously informed DCIL and DCEL/COg, but not in detail.)
ThHe fdot that DOT had coordinated on the briefing slides the GO
uged to brief the Vice Pres1ﬂant “Attormey Generzl, and others;

that DOJ had<approv&d language in 4 Juneé 2003 DOD GC letter ko

Senator Lealy; nor tlhe faet that DOJ had coordinated on bullets
that CJ4A had drafted which spedifically stated that CIA’s use of
intertrogation techriiiues would meet constitutional standards were

‘they applicable to siliens overseas, could rot be taken as DOJ

agreement: that CIi‘s use ¢f interrogation . technigues would meetf
constitutional standards were they appliceble vverseas. Rather,
he advised that DOJ haﬂ not opined Dn that, one way or the other.

hﬁH~ In‘xespnnﬁa to. learning fully of

thlB Lenr pmamtmon, ke DOT asked whethekr CIA was muxrmnnly using
interrogation techinidues witrh anyotie, Upan.learnzng CIA was not,

the DCT directed an immediate sSuspension of anv use of its

interrogation technigues unless and until CIA receives from DOJT a-

formal, written legsl opinion on whether CIAfs use of its

intprrogation technigues would meebt W.S. Canstxtut;on&l standards
if tHode standards were appllcable to aliens overseas. Should
DOJ not provide an opmn;on, Or shuuld DOJ s opinion find te the

ﬁpL 2QRT$QNS GL&ESIFIED~_;
B "1.4(c)
| 3.5(c)". o
— - |
—mgit—ss%ﬂ 1.4(c) HOTORN/ MR "J # 3.5(0)
c o 3.5(c) L
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SUBJECT: (P4 NE) Memorandum of Meeting With the
' DCI Regarding DOJ’'s Statement That DOJ Has Rendered No
tegal Opinion en Whether CIA's Use of Inkerregation
Techniques Would Meet Congtitutional Standards

negative, the usée of interrogation technigues would not resume
withoiit further consideration. ,

;-ggcg' 3. (28] e The DCT further directed:
2{C :
a. A memo from him to the DDO directing the suspension (my
action); '

. B. ‘ralking pointsz for hin te speak to the Attorney General
abéut ' this matter -(GC action); '
c. A paper from CTC informing him precisely which

interrogation technigues (enhanced and standard) hénze been used
" on which HVTS, and when they'vgere last used (my action to request

from CTC) .

) [Legg\y Group ~
DCI GouRLerteryarist Center

3.5(c)

mw—aﬁéﬁ-ﬁﬂ lﬂum.lgmw'z‘lm__
' L —1.4(c) —_

+3.5(c)
Approved for Release: 2014/09/09 C06238951:
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3.5(c) . _ 3.5(c)
Sent b 5(3):| To:
[ vl
! 05r25/04 03:44 FM
.Subjedt: Triterim GGuidanca for Stangard and Enbanced nterogatons

PLEASE PASS ACOPY OF THISNOTETQ | 3.5(c)

Thig note.is béing. passed forinformation ONLY.

As Site is-well aware there have been numerous press grticles, domestically. and internationally,

caticeming the treatment of detainess in LS. contra). We can happily report that fiorninternal reviews  3.5(c)
conducted thus frir we dre well within the "box" pertaining to detainees under.CTG___ |control That

said, the DC)-belisves it iy prudient to suspend the use of STANDARD dnd ENHANCED measures until

wie have completed all necessary reviews, Sefior managéis within the Agency uitderstand wesare not

currenfly petfnrm[ng standard or erhdnced measures.of intefrogation, bilt wishes to highlight the fact

there should be_fio submission of rétjuests for standard/enhancad at this time periaining fo anyone of the

delziness th has Uhider it's&rzcntml Should we be fortunate and capture one of the truly High

Value: Terrorists we are siill seeking, o7 course we'll seek necessary approvals to immediately initiate

actions, which:will:allow us to.galn the required informatios, ' 1.4(c)

Pleass pass our best to aflat slte andthank thern for the hard work and commitment they have given to

thiig most valiable program -1t has trsly prévented thie loss of additional lives within our borders and
afforded the same support to numerous allies.

A similar note is being sent lo .ath$|1:| ' 1 4( c)

‘350

Approved for Release: 2014/02/02 C08238952
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John H. Moseman

DCI & GC Meeting with the Attorney General

0% 4:34:17 PM

-s-.'rt'. al: Here's a quick note on the DCI's conversation today with the
1
i

3 DCI walked through the prepared talking points.
2. The AG focused his discussion/concern on the waterboard, referencing the

issue of the number of timee Lhe technigue was

aded the AG that he, the AG, nad been of thnis
- P 4 gl o 3 y ~ ¥
ssus Hf a possible digparity in training on the

=" srandard.

3
i
e
i
o

3

e "shocking

i 1 3 7 ; 3 RPN WL W v =] cpy o e A oy =
ted there was no formal OLC cpinion on the congtitutional maltieX, ang
- +§ P Pt iR B B e - L Y - B ¥ ey Toew
rejbarated that the Constitution dig o forergn nationals
a

3 3 3= 3 1 - : 4 ki S e L o~ b 7o A 5 T
4,  The AG indicatsed that ths Justice Departmeni would nave no CoOncerns Wiln
the igues, cther than waterboarding.

agreasment that
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3.5(c) QGC

25197 :

0528104 06 25 PM Tc.jl Scoit W Muiler T Rizlzo{ L ]
:-'mb]f:i_cl. Talking Pairts 3-5(0)

| provided the attaciiod tatking points 1o Juhn Moseman and capiés of ouf 2 Miarch 2004 requaet ta 3|-C
v w2atfirn ity eyl analyses acd the summecy points |

*1?7 3.5(c)

©IC tatking poinis with AG re interragations - alt

M Mo

GC3C0GL
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(S/INF) Talking Points for DCI Telephone Conversation with Attorney General:
DOJ’s Legal Opinion ra ClA's Countertarrorist Program (CT) interrogation

—tt8 1.4(C)  INPyr-Purpose. To ascertain whether DOJ believes ClA's
Counterterroriet Program (CT) interrogation techniques would meet certain
Constitutional standarde were those standards to apply to aliens overseas.

—t¥s{ 1.4(c) }»ﬂ—aacm round. OLC's legal opinion of 1 August 2002
found that CIA's CT interrogation techniques, at least as intended to be applied to
Abu Zubaydah, would not violate U.S. criminal statutes implementing the
Convention Against Torture and Other Cruel, iInhuman or Degrading Treatment or
Punishment; as ratified by the U.S. We also understood through subsequent
conversations and the coordination of a written summary of legal principles
regarding the program, that even though the relevant U.S. Constitutional
provisions do not extend to aliens overseas, CIA’s CT interrogation techniques
would not violate the standards of those U.S. Constitutional provisions if they
applied. We were recently informed by OLC attorneys that they have not formally
opined on the Constitutional standards issue (i.e., DOJ has not issued a written,
signed legal opinion) raising concerns that DOJ la distancing itself from this -
coordinated: legal position.

It is imperative that the Attornady General either (a) confirm the legal
principles set forth in the summary jointly created by CIA’s OGC and DOJ's OLC
or (b) identify those principles in the summary that are acceptable to DOJ and
recommend what actions, if any, should CIA take with regard to the program.

—¥8{_1.4(C)__ INFy-We recommend you call the AG and make the following
points in your conversation: :

o | recently learned that OLC attorneys have emphasized to my General
‘ : Counsel that they have not issued a signed written legal opinion on the
question of whether the interrogation techniques used by CIA would be lawful
under certain U.S. Constitutional provisions if they were to be applied to the
CT interrogation program.

« Regardless of whether there is a signed DOJ opinion on this particular legal
issue, that fact remains that the Vice President and other senior US
government officials were briefed on the program. The recent OLC emphasis
on the absence of a signed written DOJ opinion on this aspect of the program
causes me to seek your assurance and guidance.

! ' 3.5(c)

sEaReRET 1.4(c)  FEREONTROFORNFMR—
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« Are you able to confirm all the legal principles set forth in the summary of
legal principles jointly created by CIA's OGC and DOJ's OLC?

-Approved for Release: 2014/09/11 C06238941

e If pot, can you identify those principles in the summary that you are able to.
: confirm as of foday?

.. Inilight of this partial confirmation,’| also would like your recommendation
regarding what actions | should take regarding ClA's CT interrogation
program.

Approved for Release: 2014/09/11 C06238941
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1.4(c)
4 June 2004
MEMORANDUM FOR: Deputy Director for Operations
FROM: Diregctor of Central Imtelligence
SUBJECT: Sugpension of Use of Interrogation Technigues.

The General Counsel has advised that the Department of
Juskidé (DOJ) has not formally opined in writing that CIA's use
aof interrogation techniques would mest the standards of the
United Srates (onsvitution if those standards Were appiicable to
Hliens oversens. The Absence of a tirmal DOJ ppinicon on this
legal issue has possible ilnplicativens for the uge of
intervagacion Lédhinigues in future cases. Although the
interrvgaticn program remains authorized, out 6f an abundance of
cantion, 1 am directing the immediitle suspensisn of any use of
inverrdgat ion technicues, enhanced or otherwise, until further
nutice. Only debriefings, i.e., questiens and answers, may

continue.
Ge!{ge J.

1.4(c)

ALL PORTIOHNS CLASSIFIED
a ~ g o | |

=

]

W - }*omurmmej.g;{}gai

1.4(c)
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—— WO

The Director of Central Intelligence 1.4(c)
Washington, D.C: 20505
]
4 June 2004
MEMORANDUM FOR: The National Security Advisor 1.4(c)
SUBJECT: ' ‘('Ni.{ . | Review of CIA Interrogation
Program 3

1.4(c)

\H&[i j Action Requested. 'This memorandum

request.s that at the earliest opportunity the National Security
Council Principals and the Attormey General in particular
af.f:.rm. on behalf of the Adm1n1strat1on, i‘t:s continuing’ legal

m'nployf ‘pursuant tol A
[*stress and duress” i Ih_.ﬁa'-f-béé:tﬁn .

tecmique.,.as part ‘of "its ‘interrogation’ program of High Value

Detainees’ (HVD) . : -

2. (Ts J To date, as reflected in
contemporaneous documentation, CIA has relied in good faith on
the understand:.ng that the Department of Justice had concluded
that prqperly ‘authorized and. conductéa anterr&gations utilizing
the I:echn:.ques aut:hon.zed £or“Abu“Zﬁbaydah ‘could be applied to

others consistent with the “shock ‘the conscience” standards of

the Fifth Amendment to the Constitution. In the past week
however, we have been informed by the ‘Department of Justice that
it has not completed its legal analyszs of that issue and that
all it ‘is’ prepared to say at this pb:.nt ig that the requirements
of the Constitution do not apply to aliens overseas. This
position raises serious questions about the appropriateness of
utilizing the Attorney General approved interrogation techniques
in future cases. In addition, it raises serious questions about
the continued validity of the Administration’s previous public
statements including, in particular, the 25 June 2003 statement

. made on behalf of the Administration by Department of Defense

General Counsel W:.lllam J. Haynes III to Senapor Patrlck Leahy
o ¢y to.treat all . 35(c)
wherever they may

ot 3

detalnees and cenduct all"?nt.err.egatr.ons,--

EQ 13526 1.4(b)<25Yrs

—m-sm'r{_ o N _M C102051
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'Generakean'

-continuing worldwide counterterrorist -efforts. In Congress,

. 1.4(c) : — : |
3.5(c) w_________mm—

L]

SUBJECT: T?G{ - _ ‘ Review of CIA Interrogation Program

occur, 1n ‘a manner.: COnSlStent ‘with [Lhe US] comm1tment‘ to .
*prevent “the cruel unusual and 1nhumane treatment or punlshment
pxohrblted by the Fifth Elghth ‘and F'urteenth Amendments 'to.
the Constitution 'of “the' United 'Stites.” ' (Emphagis added).

3, T?SA - ‘Background. As you know, beginning in

" Septémber 2002 the Justice Department authorized CIA in its
- discretion, to employ on selected HVDs what have been termed

*stress and duress® techniques, including sleep deprivation,
stress positions, and physical contact such as facial and
abdominal slaps and the waterboard, which, for the purposes of
brevity, this memo will hereafter refer to as the "Program.”
carrying out the Program, CIA has reserved use of these and
other such similar techniques to elicit ongoing threat
‘information.from -the most hardcore,  senior-terrorist figures
that, have been captured--men such as Khalid Sheik Muhammad, Abu
uﬁaydeh “and Hambali. *From the outset ‘the pollcy to enploy
these technfgues‘against terrorzét HVD has been reviewed and
‘endorsed-by 'senior Administration policymakers; in’August 2002,
the ﬁﬂﬁé*?iesident, ‘thée Counsel to - the Pres;dent.,the Atqorney
-you.were briefed and a' CIA joing forward WIth
the Progrqm, and,ln meetings conve ed _and'SEPtember of _
last year the menbers ‘of the Princ:pals é nuubtee were hriefed _
on-‘thesProgram" by the Agency ~and endorsed its coqplnuatzon.._ln
addition;  key” members “of ‘Congress have been briefed from the
beginning--CIA ‘informed: ‘the'’ 19adersh1p of " the Congress;onal
Intelllgence :Committees of the existence and nature of the
Program-when . it..commenéed in“late’ 2002, in early 2003 when

In

members..of - the “eadership changed, "and ‘again in Septemher 2003.

4. | Reason for Seek:ng Principals' Review.
I continue to believe that we can maintain the secrecy and
compartmentation of our program. That said, it is obv;ous that
the recent public revelations of mistreatment of Iragi detainees
at Abu Gharaib prison have generated intense scrutiny in the
Congress and the media about the legal and policy standards the
Administration has followed with respect to detainees it has
held in Iraq growing out of the war and its aftermath. Perhaps
inevitably, this focus is now expanding beyond detainees in Irag
to those detainees being held by the US elsewhere as part of its

the

intelligence committees have signialed their intention to review
all existing Administration policies and practices in its

Approved for Release: 2014/09/11 C06238943
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' 3.5(c) w Pnepemmm—

SUBJECT: ( Review of CIA Interrogation Program
1.4(c) ‘.s‘ — —]

tréatment of detainees worldwide; indeed, Senator Leahy sent a
letter to me some months ago seeking Administration
clarification on this very issue that has to be responded to,
and more such letters are sure to come now. Moreover, as you
are well aware, in the wake of the Abu Gharaib revelations, the
International Committee of the Red Cross {ICRC) is pressing for
an Admlnxstratlon response to two letters it sent earlier this
year asking specific and pointed questions about the treatment
accorded particular detainees to whom the ICRC has not been
granted access--including KSM and other HVDs who remain in CIA
custody and who have been interrogated under. the Program. At
_the same time, |

1.4(c) . | the media (b@ginn:.r_xg_w]l J

hegun tol______ Hreport on the Administration’ s
_interr tion practices outside of the Irag arena, to 1nc1ude
1.4(c) 1 |aspects of the Program. !

5. TEGL Finally, I am concerned because in
4 recent days thée Office of Legal ‘Counsel (0LC) of the Department
1'(0) - of Justice has egquivocated on one of the bedrock legal :
principles we understood to have been established up to now--
_that the Program is not at odds with the Administration’s
pollcy, stated in a.letter to Senator Leahy last year a8, well asy
in White"® Héuse publlc statemenE 'Wtﬁ@wﬂﬁﬁxxshus pdﬁ;cy ‘to "‘treat
née all i tarroga'Lons _ wherever they may,%
: occur.“ln*a on: ?éntwfwlthmthe JUs*Constitution’. . If the¥
OLC is mnow w;ll;ng only to :say that, the‘Constltutlon does not
apply to allens overseas, -then I bEILEVEcthE ‘Principals. need to
know: that, esyec1a11y since that” was a key part of the Program
briefing the Principals were 'given~ldsti 'year:
=
1.4(c) 6. | Given all of this increased scrutiny
" now upon us in the wake of the recent revelations about
treatment of prisoners in Iraq and all of the questions the
Administration is being asked, I strongly believe that the
Administration needs to now review its previous legal and policy
positions with respect to detainees to assure that we all speak
in a united and unambiguous voice about the continued wisdom and
efficacy of those pos;tzons in light of the current controvers
, I believe 'just. as strongly that I’have an’ ‘obligation to all of
il the- am officers, 1nvolved in. the ongoing war against terror1sm'

3

140c) S S
3.5(c) - —tor-smereT; - __}NUFUW

G10008G3
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SUBJECT': ’(‘1@ ‘ Review of CIA Interrogation Program

‘—-including those giving their unstinting efforts towards

locating, capturing, and interrogating terrorist leaders--to
énsure th__a't. the activities that they are céndui_:lﬁihg continue to
have the full legal and policy backing of their leaders in
government. For all of these reasons, I respectfully request a
Principals Meeting at the earliest Oppérl:unit;y to review and .

: reaf’f;m the Program in all of its aspects.
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CENTRAL INTELLIGENCE AGENCY
Washinglon, D.C. 20505

General Counsel

14 June 2004

The: Honcrable Jack L. Galdsmith, 7TI1I
‘Assistafir Attormey Genéral

Offive of Legal Cuunsel
Departmant ol Justice

Washington, D.c. 20530

Dear Mr. Goldsmith: !
This is in respounse to your letter of 10 June 2004.

The document referenced in your letter entitled., “Legal
Principles Applicable to CIA Detention and Interrogation of
Capture Al-Qa‘ida Personnel®, contains what we have understood to

/ be a shorthand summary of the legal principles applicable to the

© Central 1ntelligéence Agency'’'s (CIA) treatment of captured Al

Qa‘ida personnel. Pepresentativaes of the Department of Justice's
Office of Legal Ceunsel (OLC) and CIA's 0ffice of General Counsel
(OGC) jointly prepared the Legal Principles document during May
and June 2003 based principally on legal research, opinions, and
advice from OL¢. With OLC’'s knnwledge, the document was created
ferr use by the CIA's Inspector General in its review of CTIA
interregatiens practices in the counterterroricm arena. . The
inter-office coordination ¢of the dogument included substantial
drafting efforts by then Deputy Assistant Attorney General John
Yo and other OLC staff. The Legal Principles document also
servad as a basis for the “Lagal Authorities” briefing slide used
at a 9 July 2003 meeting attended by the Vice President, the
National Security adviscr, the Attorney General, who was
accompanied by Patrick Philbin, the Director of Central
Intelligence, and others. The “Legal Autherities” slide was
independently courdinated by 0GC with OLC -and the White House
Courzel'n office prior to the July meetinyg., That meeting and a
tollow-on briefing of the Secretaries of Defense and State using
n safnw glide resulted in a reaffirmation of the policy and

il Lasds of JIA's deterition and interrogation progeanm. 3.5(c)

i) 0320001
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The Hunorable Jack L. Goldsmith, 111

Given the provenance of the Legal Prindiples document, wiioh
is reflected in contemporanecus CIA documentation, the statement
in your letter that the document’s contents “did hot and du not

Nt dn opinion or a statesment of the views of this Otfice~
raises concherns.  On its face the document itgelf is, of course,
not in the ferm of an ofticial opinion of the Department. Your
current characterization, however, gons further and requires that
[ ask you to formally address the following questioh: If the
Legal Principles document does not represent OLC's “views* and
CIA cannot rely on its substance as ropresenting authoritative
legal guidanca from OLL, for what purpouses may the document and
“all or any of its principles be userd? I would appreciate your
promprly answering this question in a form upon which the CIA may
raly.

Suiced, as you know, CIA cften seeks Department of Justice
guidance on a widé variety of activities, your answer to the
queztion set forth above will ‘have broader implications for the
daily iinteéractions hetweon CIA and the Department. As a general
mattar, CIA’s leaders need to fully understand the extent to
which thoey may reély in good faith on guidance from Department of
Justice represéntdtives when that. guidance is not contained
within signed legal opinions. My attorneys in particular need to
understand what significance, if any, they should attach to legal
guidance provided to them by Department representatives when the
guidance is provided crally or in documents that are hot signéd
legal vpinicns.

P You alss asked thart 0GC provide ULC with our views in

writing on the question of whether certain interrvogation
tachniguern could be applied to captured Al Qa'ida personnel
consistant. with the "shock the cunscience® standards of the Fitth
fsmendmernit ro the Constitution., wur understanding, which was
consistent with the penultimate principle se:r forth in the Legal
Principles document that was caordinated with 6LC and briefed to
the National Security Council Principals and others in July and
Saptember 2603, had been that the interrugation techniques
desoribed in OL2's 1 August 2002 signed lewal epinion concerning
Ll intercngatlon of Abu “ubaydah legally could e applied Lo
otfver caprurod Al Qua’ida persannael consistent with & merics
apalysis of Yhe Ysheok the conseience” standards of the Fifth
mendment to the Constitution. :Te the extent your office needs
partivular facts and descriptions of interpogatiol techniques to
draft. a formal legal opinion on this (uestion, please use those
procvidid s OLC s Augusr Z002 opinion Lo OTa.

1.4(c)
. 01.2C002
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e Honepable Jack I, Galdomith, ITI
Finally, in connection with your description of OLC's 1.4(c)

preferred procedures for rendering signed legal opinions, it is
worth emphasizirng that CIA’s detention and interrogation
activities are part of a fogram authorized by che

Pregident-a program as Lo which, in addition, senior White House
personnel hatw: sought Uepartment of Justice advice. In late May
2004, CIA suspended the dse of authorized interrogation
techiiigies pending reaffirmation of the policy and legal bases
Iﬁr ivs intervogation proyram, Accordingly, there is now or
l;%uly gpbn WILIIhQ, an "operational need” for a response to our
written March _;200:1_ reguest that QLC reaffirm ivd legal analyses
contained in the doouments identified in bur request.
Sincorely N )
Scott W. Muller
r 3.5(C)
1.4(c)
- Y iy
.3 . Ci1z2Cog
Py p—
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TOY SECURETT lmn‘

The Honorable John D. Rockefeller IV

, 3.5(c)
DCI/OGC/ _ | (15 gun 04) 3.5(c)
S:\DCI\OGC\Front_Office_Users ,
Correspondence\Stuff for| L-pcT 3.5(c)

Transmittal of OIG Report with DOJ reference (Working) -
Rockefeller,doc

OGC-F0-2004-50065

Distribution:

Orig - _Addressee
-'BCh Signey
- DCI/COS
- DDCI
- EXDIR
- DAC
- OCA
- DDO
- CTC
- GC
- SDGC
- MAGC
-[ | 3.5(c)
-~ CTC/LGL
= 0GC/scCT

=
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i

S 0130001
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MEMORANDUM

To: ~ Mr. John Helgerson,
Inspector General, Central Intelligence Agency

From: Jack Goldsmith III % _
Assistant Attorney Gen¥ral, Office of Legal Counsel

Date: June 18, 2004

Re:  “Special Review: Counterterrorism Detention and Interrogation Activities

As I'mentioned in my letter of 25 May 2004, the Departoent of Justice has
recently had its first opportunity to review your report concerning the CIA’s program of
enhanced interrogation techniques. As a result of our review, we have concerns with two
areas of ambiguity or mistaken characterizations in the report. I am writing, therefore, to
request that you make some modifications to the report to clarify amblgultles or correct

- -

The first area of concern relates to a meeting of select National Security Council
Principals on'July 29, 2003. The Report states that at this meseting the Attorney General
approved of “expanded use” of enhanced interrogation techniques. The reference to
“expanded use” of techniques is somewhat ambiguous. In context, it appears to mean
simply the use of approved techniques on other detainees in addition to the particular
detainee (Abu Zubaydah) expressly addressed in an OLC opinion to the Acting General
Counsel, John Rizzo, on August 1, 2002. If that is the intended meaning, the statement in
the Report is entirely correct. In the attached addendum, thsrcfore Wwe suggest some

minor revisions to clarify this point.

On the second issue, OLC disagrees with the CIA’s Office of Gencral Counsel
(OGC). The disagreement tevolves around the status of a document containing a set of
bullet points outlining legal principles and entitled “Legal Principles Applicable to CIA
Detention and Interrogation of Captured Al-Qa’ida Personnel.” The bullet points were
drafted by OGC in consultation with OLC attorneys in the Spring of 2003. There is no
dispute that OLC attorneys reviewed and provided comments on several drafts of the
bullet points. In OGC’s view, OGC secured formal OLC concurrence in the bullet points
and thus believed that the bullet points reflected a formal statement of OLC’s views of
the law. OLC’s view, however, is that the bullet points — which, unlike OLC opinions,
are not signed or dated — were not and are not an opinion from OLC or formal statement
of views. OLC also believes that the status of the bullet points was made clear at a

: | -

TOPSECRET/_ _INORQRN | 7@’
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meeting on June 17, 2003 soon after the Deputy Assistant Attorney General with whom .
OGC had consulted on the bullet points had departed from the Department of Justice.

In aniy event, when OGC, pursuant to a recommendation from your Report,
sought an opinion from OLC confirming the conclusions outlined in the bullet points, the
disagreement concerning the status of the bullet points became clear. Asaresult,JTam
suggesting revised language for the Report that I believe would accurately reflect the

misunderstanding that arose concerning the bullet points.

T understand that you have already forwarded the Report in final form to the DCL
Where, however, the actions of another Department are described in the Report; where no
personnel from that Department were interviewed in the preparation of the Report; and
where that Department had no opportunity to comment on the Report in draft form we
believe that it would make sense for your office to consider making the proposed :

revisions.

TOPSECRET},_ - {NOFORN
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. ADDENDUM.

p- 5,710 After referring to the frequency of use of the waterboard, this
paragraph states that “[t]he Agency, on 29 July 2003, secured oral DoJ
conom‘rence that certain déviations are not significant for purposes of DoJ’s 1ega1
opinions.” To make clear that the “certain deviations” referred to here are the .

. frequency of use of the waterboard, we recommend the following change. Strike

the last sentence of the paragraph and replace with the following two sentences:

“In July 2003, selected Principals of the National Security Council,
including the Attorney General, were briefed conceming the number of
times the waterboard had been administéred to certain detzinees. The
Attorney General expressed the view that, while appropriate caution
-should be exetcised in the mimber of times the waterboard was
administered, the repetitions describéd did not cortravene the principles

underlying DOJ’s August 2002 opinion.”

p. 7, Y17 Insert after the phrase “has been subject to DoJ legal review” the
following: *, as described elsewhere in this Report,”. :

p- 20, 141 Insert the phrase, “the torture provisions of” between the word
“violate” and the phrase “the Torture Convention.” It is clear from the context of
this letter, which never discusses any provisions of the Convention except those
addressing torture, that it is meant to address only the torture provisions. ‘

pp- 22-23, {44 This paragraph addresses the bullet points and we recommend
two revisions.

1). Strike the sentence that reads, “According to OGC, this analysis was fully .
coordinated with and drafted in substantial part by OLC.” Replace it with the
following: “This analysis was drafied by OGC in consultation with attorneys from

OLC.”

2). The last sentence of the paragraph contains two points of concern. First,
touching upon the point of disagreement between OGC and OLC, it suggests that
the bullet points constitute formal views of the Department of Justice. Second, it
has the potentially sweeping and unqualified statement that the meaning of the
bullet points 1s that the reasoning of the I August 2002 OLC opinion “extends
beyond . . . the conditions that were specified in that opinion.” We therefore
recommend striking the last sentence of the paragraph and replacing it with the

following:

T INOFORN/MR. -
.4
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. “OGC has explained that it believed that the document reflected a formal
' statement 6f Views from OLC on the topics addressed. OLC, however, has stated
that it does not, consider that document, which (unlike OLC opinions) is niot dated .
- or signed, either to be an OLC opinion or to reflect formal OLC advice. OLC has
also stated that it has not fully analyzed or evaluated some of the legal positions

set fbrth in the document.” -

p. 24; 48 This paragraph contains the ambiguious statement that the Attorney -
General “approved of the expanded use of various EITs.” To clarify what we
‘believe to be the intended meaning here, we recommend the following revisions.’

1). Strike the phrase “to include the expanded use of EITs” from the end of the
first sentence.

2). Insert the following sefitence after the first sentence: “Specifically, the

Principals were briefed concerning the number of times the waterboard had been
administered to certain detainees and concerning the fact that the program had
been expanded to detainees other than the individual (Abu Zubaydah) who had

been the sub_l ect of specific DOJ advice in August 2002.”

3). Aﬁer the sentence beginning “According to a Memorandum for the Record
prepared by the General Counsel,” insert the following: “Spchﬁcally, the
Attorney General expressed the view that the legal principles reflected in DOJ’s
specific original advice could appropriately be extended to allow use of the same
approved techniques (under the same conditions and subject to the same
safeguards) to other individuals besides the subject of DOJ’s specific original
advice.- The Attorney General also expressed the view that, while appropriate
caution should be exercised in the number of times the waterboard was
administered, the repetitions described did not contravene the principles

underlying DOJ’s August 2002 opinion.”

In addition, this paragraph states-that “the senior officials were again briefed
-regarding the CTC Programon 16 September 2003.” That statement seems to
suggest that the same officials who were present at the 29 July meeting were also
present at the 16 September mecting. The Attorney General, however, was not
present: at the meeting on 16 September, nor was any official of the Department of
Justice. 'We request that the sentence be modified to read: “senior officials, not

including the Attorney General, were again briefed . . .”.

pp. 44-45, 199 For reasons already explained, we recommend the following
change:

S ? .
TOPEWT/L o JNWIR
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1). Delete the second to last sentence. Insert at the start of the last sentence “In

July 2003.” Finally, insert after the last sentence the following: “The Attorney
General expressed the view that, while appropriate caution should be exercised in the
number of times the waterboard was administered, the repetitions described did not
contravene the principles underlying DOJ’s August 2002 opinion.” _

U p.- 95,9234 Insert the following before the last sentence: “The General

Counsel’s statement is consistent with the 2003 document drafted by OGC in
consultation with OLC. In the General Counsel’s view, he had understood, in
good faith, that this document represented OLC’s opinion on the subjects it
addressed. OLC has stated that it does not consider that document, which (unlike.
an OLC opinion) is not dated or signed, either to be an OLC opinion or to reflect
formal OLC advice. OLC has also stated that it has not fully analyzed or
evaluated some of the legal positions set forth in the document.”

p. 101, 7254

1). Insert the following after the third sentence: “Specifically, the officials
were briefed concerning the number of times the waterboard had been
administered to certain detainees and concerning the fact that the program had
been expanded to detainees other than the individual (Abu Zubaydah) who
had been the subject of specific DOJ advice in August 2002.”

2). Replace the final sentence with the following: “At that time, the Attorney
General expressed the view that the legal principles reflected in DOJ’s

specific original advice could appropriately be extended to allow use of the
same approved techniques (under thé same conditions and subject to the same
safeguards) to other individuals besides the subject of DOJ’s specific original
advice. The Attorney. General also expressed the view that, while appropriate
caution should be exercised in the number of times the waterboard was
administered, the repetitions described did not contravene the principles
underlying DOJ’s August 2002 opinion.”

p. 101, 1255: replace the phrase “has been subject to DoJ legal review” to “has
been subject to the DoJ legal review described elsewhere in this Report.”

Appendix B.

o 2002 August: Change “would not violate US law” to “would not violate
18 U.S.C. §§ 2340 —2340A or the prohibition on torture in the Convention

Against Torture.”

TOP ﬁ*sagtr/[_/ | _“NOFDRIQ{R
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1.4(c) haen—

The Director of Central intelligence
Washingon,0.C. 20505

22 June 2004

The Honorable John D. Rockefeller IV
Vice Chairman

Select Committee on Intelligence
United States Senate
Washington,. D.C. 20510

Dear Mr. Vice Chairman:

1.4(c)—
(©) __]I am forwarding the Inspector General s
report on the Countertérrorism Detention and Interrogation
Activities of the Central Intelligence Agency (CIA).

(U/4F0UQ) I generally concur with the reéport’'s
conclusions and recommendations. The attachment provides a
summary of my decisions regarding those recommendations.

P54 1'4“»___1 Policy and legal guidance for the

operation of the Counterterrorist Detention and

Inteérrogation Program (“the Program”) began at the Program’s

inception and continued through January 2003 when I

promulgated *Guidelines on Interrogations Conducted PTrsu&nt 1.4(c)
to_t’beT '
| - " |* and “Guidelines on Confinement Conditions
for CIA Detainees." We actively monitor the Program'’s
activities and continue to issue guidance to reflect
changing conditions. The Interrogation Guidelines and the
companion Confinement Guidelines . established detailed
procedures requiring specially designated "Responsible CIA
Officers" for all CIA facilities, the maintenance of
"minimums" for the health and safety of all detainees,
formal training; documentation and advance approval
requirements, requirements for medical and psychological
evaluation and oversight as well as a formal requlrement
that interrogators (and all others participating in
questioning at CIA facilities) certify their understanding
of the Guidelines and their adherence to them. Although it
is not always apparent without a close reading of the

3.5(c)

—zop sserex{  14(0) Clam 0330003
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The Honarable_John,D. Rockefeller IV

report, wvirtually all of the activities described in the
report as "unauthorized or undocumented” occurred in the
fall of 2002 or were unrelated to the Program, As
previously reported in briefings and notifications to you,
we have backed up these Guidelines by taking immediate
action as appropriate and, over time, we have strengthened
the Guidelines and their implementation. We are in the
process of a further review of our policies, practices and
. procedures.

1.4(c) | As you know, the Program has been
reviewed and endorsed by senior Administration policymakers,
including the Attorney General, and briefed to you and your
predecessors in detail on three occasions. The Department
of Justice (DoJ) coricluded at the outset of the Program that
it was lawful, in appropriate circumstances, and I
understand that remains DoJ’s opinion.

14 | As reflected in the report, CIA had
understood that DoJ's opinion on the Program was based, in
part, on the fact that aliens overseas do not enjoy the
protectionis of the US Comstitution. CIA also had understood
that DoJ 'had coricluded the Program did not violate the
standards of conduct enunciated by courts under the
Constitution‘s Fifth, Eighth, and Fourteenth Amendments.
These same Constitutional standards are used by the US to
define its obligations under Article 16 of the Convention
Against Torture and Other Cruel, Inhuian or Degrading
Treatment or Punishment (“the CAT*). The Department stands.
by its conclusion that the Program is lawful, but has
recently informed us that it views as unnecessary an
analysis of the substantive Constitutional issues. 1In the
circumstances and to assure,. agaln, that there is
appropriate understanding and approval of the policy and
legal bases for the Program, I have asked for a complete
policy and legal review of the Program. Pending completion
of this review, I have suspended the use of any :
interrogation techniques other than question and answer.

1.4(c) I An original of this letter is also
being sent to Chairman Roberts and the Chairman and Ranking
Democratic Member of the Permanent Select Committee on
Intelligence. Because of the sensitivity of the
information, access to this letter and the report should be
limited only to those members and committee staff personnel,

81 ) "Cf\ll
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The Honorable John D. Rockefeller IV

3.5(c)

Sincerely,

Geo!g enet
Attachment:
As stated

) - 0332005

| —son szensad 1.4(c) .
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Summary of Decisions Regarding the 0IG’s Recommendations
Contained in the Special Review of Counterterrorism Detention
and Interrogation Activities (2003-7123-IQ)*

3.5(c)

*The deadlines recommended by the Inspector Geéneral for
recommendations &6 through 8 were accepted. The DCI and/or
officers responsible for carrying out thé assigned tasks will
establish deadlines for the remairiing recommendations.

01326086
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Ty . DCI Talking Points: CIA Detainee Issues
i 1 2 July 2004
1.4(c)

Principals Meeting: Detainee Issues

. As mentioned in the pre-election threat portion, our takedown of]' ‘ akeyal- 1.4(c)
Qa'ida facilitator. We have follbwedi ‘for some time. He has only grudgingly
admitted his identity now after repeatedly being pressed, but he still claims he is only a
poor rug merchant confised with a terrorist.
: 1.4(c)
e Our officers with access. to’i Wﬂ that he is employing counter-interrogation
techniques, including feigning illness, claiming an inability to comprehend
questions, having difficulty recalling details, and dénying established facts.
1.4(c) .
.'( o “’“‘"T\ Prieﬂy lost his composure, but still refused o ¢ooperate—when a fellow = T
detainee who is a nephew of Khalid Shaykh Muhammad, positively identiﬁedL ‘ 1.4(c)
and said he was a member of al-Qa’ida. '

1.4(c) As with other similar cases,‘ bave indicated that they would hand overl-—" 1.4(c)
to us on at least a temporary basis, . = _

e _Under other circumstances, earlier in this war, we would have immediately asked
1.4(c) [ Jto give]  fto us, and we would have rendered him to another site.

1.4(c) e Weare not rendering detainees now because we do net want to hold them without
being able to use some of our most effective tools for extracting intelligence from
them.

It has been some time since we discussed our program in detail.” Before we go on, let me
discuss the types of enhanced techniques we have used in the past.

® You should note that we do not use all of these techniques in all circumstances.
Our interrogators and psychologists design debriefing packages; enhanced
techniques are only a part of these packages, and we employ them only when we:
find that the detainee refuses to provide information. .
* In addition; these techniques are used in a graduated fashion. The waterboard
techinique, for example, has been used in only three significant cases: Abu
_ Zubaydah; KSM; and Nashiri. It was used in these cases because these were the
‘hardest individuals we had to work with. _

¢ Thave a handout for you that lays out in detail exactly what techniques we
employ.

0340001
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1.4(c)
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Our experience has repeatedly shown how important these techniques are to leading
detainees to reveal information. Tn the case of KSM, for example, he initially refused to
cooperate. |

¢  Only after we initiated use of enhanced measures did he reveal actionable
information. His information resulted in the discovery of operatives in the United
States; including a truck driver (Faris) now serving time for his support to al-
Qa’ida; an operative who was tasked with investigating how to blow up gas
statioris.(Khan); and a mechanism for al-Qa’ida to smuggle explosives into the
United States (Paracha). '

Abu Zubaydah was similarly uncooperative prior to the.initiation of enhanced
interrog_ation techniques.” He treated his debriefers with contempt in the carly stages of
debriefing. '

¢ After the use of interrogation measures, he grew over time into perhaps. our most _
cooperative detainee, passing information on individuals such as Jose Padilla and
Ramzi bin al-Shibh that led to their capture.

This will not be the last time in thege coming weeks and months that we have this issue to
deal with, [:ome of the key players in this plot who are operating
out of the tribal areas. These are the individuals whom our sources say are actually
integral to the plot’s direction.

¢ Senior al-Qa’ida planners, such as Abu Faraj al-Libi, Abd al-Hadi al-Iragi, and
: Abu Layth al-Libi, continue to operate out of the tribal areas, and our information
suggests that| Idisruption operations are not yet forcing them to stop

plotting,
e Weexpect -lcg'_ - __Jfor the purposes of locating
and capturing marviauals such as those I just mentioned.

I'request the Principals review and provide direction, as a matter of law and policy, on the
use of the full range of previously-approved countertérrorist techniques agairist

To make a fully informed decision, the Principals should be apprised of the following
issues:

® That it continues to be the Attorney General’s opinion that CIA’s use of its
current identified interrogation techniques do notviolate US law prohibiting
torture (i.e. the Torture Statute);

© Thatit continues to be the Attorney General’s opinion that these interrogation
techniques do not violate any other US laws or treaty obligations including Article
16 of the Convention Against Torture which prohibits cruel, inhuman, or
degrading treatment or punishment short of torture; '

1.4(c)

0340002

Approved for Release: 2014/09/11 C06238947



Go To: Overview — Pages 1, 2,
Chronology — Pages 1, 2,3,4,5,6,7,8,9,10,11

CO6 2 3 8,9 47 _ Approved for Release: 2014/09/11 C06238947

s o Whether the AG's opinions are based solely fact that aliens overseas have no
Y 'rights under Article 16 and the US Constitution or whether he is prepared to state

that these intetrogation techniques do not violate the substantive standards of
conduct enunciated by courts under the Fifth, Eighth, and Fourteenth
Amendments to the US Constitution. (These same standards are applied by the
US under Article 16 of the Convention Against Torture.) [This later point is
particularly important to the CIA officers who participate in the interrogation
program. These officers may decline to participate further if the Attorney General
refuses fo provide them this legal advice.]

Once the Attomey General provides his legal conclusions, request the Principals to
determine whether the Agency should continue to use its current interrogation techniques.
If the Attorney General declines to address the third point, you should ask the Principals
to assume CIA's interrogation methods, while not amounting to torture, would be found
by the Attorney General to violate the substantive standards of the Constitution and_l

given that assumption, do they want CIA to use those techniques to intexmgatc‘ 1.4(c)
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CiA Request for Guidance
negarding Interrogation of

‘ \ 14(0)

- 2004 e
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be involved in or have information on the plot

Approved for Release: 2014/09/11 C06238947 1.4(c)

1.4(c)

ireportance of |

EOQ 13526 1.4(c)<25Yrs

Assessed by |source on pre-election plot to

|
‘One of the most senior radical Islamic facilitators
in Pakistan, ties to AQ, IMU, Taliban and Zarqawi

1.4(c)
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- 14) Rz <
importance a€| E@@M}
1.4(c)
* Captured| in| "
1409 o debriefings not working

. HIS information is perishable, the threat is
imminent, and he is available for rendition and
interrogation now

o0
9000. 70

1.4(c)
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* Facial Slap (opéen-
handed)

e Facial Hold

e Attention Grasp

* Sleep Deprivation

e Walling

¢ Stress positions

e Cramped confinement

* [Waterboard]

Approved for Release: 2014/09/11 C06238947

| 1.4(c)

« These techniques would

be used only after
nonphysical interrogation
techniques were used
and determined to be
inadequate. The
nonphysical phase could
include diapering for up
to 72 hours, isolation,
white noise or loud
music, continuous light
or darkness and
restricted diet.

1.4(c)
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RPast Exnervience

Interrogations have saved American lives
Of the over 50 CIA detainees |
— 27 would not cooperate until they were interrogated
— 16 of those would not cooperate until they were
interrogated with enhanced techniques

Use of these techniques against other key
detainees have yielded significant threat
information

The detainees who have provided the most
information are KSM and Abu Zubaydah, both of
whom were interrogated with the aid of such
techniques [, including the waterboard.]

—mf—ﬁeeﬂfﬂ IrmTT— 1.4(c) .
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Whay gre Wo Hera?

* Our people on the front line need clear,
consistent, and reliable guidance

* Transparency

* Consistency with USG policy
statements

e Withdrawal of DOJ’s 1 August 2002
opinion to White House Counsel

* Impact of Hamdi and Rasul decisions

6GI0TEO

1.4(c)
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Transparenty

¢ Briefing of Principals to ensure renewed
understanding of and Policy Support for
Interrogation Program

* Briefings of Intelligence Oversight
Committees to obtain renewed Political
Support for the Interrogation Program

o — = 1.4(c)
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Congsistency

* President’s 7 February 2002 Memorandum

~ “our values as a nation ... call for us to treat detainees
humanely”

* DOD GC's June 2003 Letter to Senator Leahy

— US policy to “treat all detainees and conduct all

interrogations, wherever they may occut, in a manner
consistent” with the US Constitution.

e Durbin Amendment to FY05 NDAA

~ “no person in the custody or under the physical control of the
United States shall be subject to ... cruel, inhuman, or

degrading treatment....” (émphasis added)

_ o S 1.4(c)
Y
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* Are ClA’s use of interrogation techniques
consistent with expressions of current and
developing US Policy

- President’s 7 February 2002 memorandum

— DoD GC Letter to Sen. Leahy of 25 June 2003
— Durbin Amendment to the FY 2005 NDAA

* Will CIA’s use of the interrogation techniques be
found lawful

— Torture Statute

~ Other US laws and treaty obligations, including the
Convention Against Torture and its Article 16

- If the Constitutional minimums applied (5, 8", 14t

Amendments)
o — Impact of recent Supreme Court decisions on rights of
B detainees
(] : il !
2 Ror e [T 1.4(c)
¥
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Whet Needs 2o be Dene

* NSC Principals approval, including DOJ:

— reaffirming that CIA's use of specifically identified interrogation
techniques do not violate US law prohibiting torture (i.e. the Torture
Statute); :

~ reaffirming that CIA’s interrogation techniques do not violate other

US laws because the techniques were being used only against
foreign nationals outside US jurisdiction;

— Opining on whether any of CIA's specifically identified interrogation
techniques violate the standards of conduct enunciated by courts
under the Fifth, Eighth, and Fourteenth Amendments to the US
Constitution. (These same standards are applied by the US under
Article 16 of the Convention Against Torture (“the CAT"), and the
Administration has so stated on a number of occasions.

* Congressional briefings

€0

fa)

£Loo3
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f_4(c} 2004

MEMORANDUM FOR THE RECORD

SUbJIBCT: T8 Meeting with Naviosnal wecurity Adviser Rice in
the White House Situation Room, Friday, 1.4(c) 2043
ricns and Detaines 1 4(c)

Interrog

i {Tsi fHational Jecurity aAdviser Rice chaired a meeting
in Lo House Situst ion Reom on Fridayv, from 1:9€ -
o, oo dracuss alJa s ilitarory

fadvied and whetner (IA should render him and, if
neaegsary, intévrogate him using methods including enhanced
interrogation technigues.  In attendance were: Attorney General

Amlicrals ; L%put” Atrornmey deneral Comey; DCI Tenet; CIA Genexal
counsel é Plon: CILR/CTC UDeputy Uirector Mudd; CIA officers

5(c) I adviser Eeil&nger; 5C Senior
Dot Sheded: and Counsel Gonzalez.

. Sp The meeting opensd with o substantive Lrief by
e Wi the importance of and the type of informatiosn

he Ly likely to know. followed with a hrief overview of
CLA g lutervegation program, locluding a summary of the

sucaegses of rthe program {(revelations by KSM and Abu Zubaydah)
amrt an expluanation of rthe waterbeard technigque and its role in

Lhe swertall iloterrvogatien provess,

. g - priefing slides gn "OIA meguest for Guidance
Fegarabpey Intorrogatiosn of ! owere passed ot Lo oo :
participant and the substance was covered for cdc“ of them. A

+
st onhne slides are attached.

3 7 Muller feollowed with a summary of policy and
¢ Lhat had red To the halt ip CIA’s rendition and

vgation program. JAmong the issues Wul“wr raised were the

passible maliicy disconnser hetween public policy statements
dront prissner treatment and the SIA program @ad constitutional

Cahock e cconEsience” ) standards acd other legal/poiloy
3.5(¢)
e
U3
L\:;’
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o (TS} Mesting with Harional Securicy Adviser
the White House Situation Reoom, Friday, 1.4(c) 2004
v Interrogations and PDetainee 1.4(c)

Muller’s remarks ware bLho

cnhanced b 3
lengthy discussicon abour what techniques are
I

appropriats, che basis fo oproval and wha urther work Do
propria th asis for ag 1 hat £ t k DeJd

nesdu to aonduct.

£

& T8 During 4 » back-and-forth among 2 handful

i
=

w
r
ol

N

>4
of rhe antendees, several key points were addressed:

4. The Atterney General repeatedly said that the
enhanced techniques eaployed by TIA, other than the
waterbuard, ave ley 1w others discussed the need for a
puiew of Che wab savd technigque, primarily bescause
igque has besen emploved in a

which Dod imitilally approved. L
e Attorney General was referrin
than the wat
sre=ndum Lo Acting 3eneral Counsel John Rizzo
vegarding Abu Zubavdah and, as of the time of the meeting, the
44 techalguez approved by the Searvetary of Defense on or abaout

<
erlinsrd) referred to in

te. Ths la and the Ccunsel to
the Preglident : = issue of whether there is now a
gqap between publi o :s and the CIA interrogation
PUOgTam in L =F Eh Yepartment of Justice's vurzent Koo
Programn L Lt 1.4(c)

refusal Lo a

gt 4 K

; tad and ) 7 June Zf-.

Senator Leahy from DoD Geﬁnral Counsel Haynes. They
repeatad support for use of enhanced technigques

eroept the waterboard with respect to . ARt wvarying points, 1 4(c)

Pivce stated that any perceived disparity would be dealt with

lates, *hat there was no diasparity, that the technigues wers

humane i ber view and schoe plestioned whethe: that “single

ne Haynes lxtrer (the last senterzsé in rarvagragh

v to be viewed as significant by the public.

e
fewbter

e thielegs

in the uourse of the discussion of legel 1ssues,
the Attorney Seneral stated, amo other things:

[0 .l o B e o o6 o 01 = L0 AR A2 W .V W0 o8 FWw W WS £ e,
TO o (op )= 3w WP iy By RS A R0 BV S Qe g i (‘x(‘\«ﬁ
waad ey X2 0 ot
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SUBJECT: (T8} Meeting with Natvional Secur:
the White House Situation Room, Fr
sy Toler eoget L2008 ald Detdlinee

T, Therss i6 iittle pracedent applying the “sho
Lher donselenos” Last din the kind ef ¢izcumstances

nere and that the case law was develo
{ luw enforcement cases

the Eighth
conduct here is
imnishment the

developed under
icable because the
than the kind of pu
ssen; and

3. THE xecent uuprene Court decisions did

’ g of rhe grounid” on the

ysis that the Constitution

'cld overseas as en:m;
Department’ s viog 2

nc COSSLlEu\lxnal ¥ight

18]

. (TR} Duving the course of the discussion, rhe need to
monre gquickly toward a declsion was raised repeatedly, as a
resualt of rhe agsessment that might have information
than souid disvupt the pre-election plot. In parallel, all
gepreerd wn the Inportance of ensuring t. E giber priticinals,
pasrioulatly the Secretaries of State and Defense, be briefed
frt e Llse sase gpecifically and the pelicy and legal

v surrcounding the CLA proygram more generally.

rdraeratli LG

The olear genae at rhe table among seniov

Vohan 38

-
solicymakers woas that CIA had the requisite authority to use th=

Rivy Zubadydal, rechnigues {(other than the waterbnard) with Las
oag otdeer approved t(.-u.z.zque in light of the assesaed
has immediatce chreat information that

;aBaliboad shay
iz

gl HFRANLG RBLT IOV 1 IVes.

Jenn P. Mudd
Deputy Directc
ﬁ?I.FOJnrerLerrcxlst Center

1.4(c)
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1.4(c)
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DATE: 2010-~05-17 15:52

SUBJECT: MEETING WITH NATIONAL SECURITY ADVISER RICE IN THE WEITE HOUSE SITUATION ROOM,

FRIDAY, 1 4(C) 2004 RE: INTERROGATIONS AND DETAINEE  1.4(C)

TC: - 1.4(c)

23 JULY 2004

(9}

MEMORANDUM FOR THE RECORD

SUBJECT: (TS) MEETING WITH NATIONAL SECURITY ADVISER RICE IN
THE WHITE HOUSE SITUATION ROCM, FRIDAY. 1.4(C) 2004
RE: INTERROGATIONS AND DETAINEE 1.4(C)

1. (TS) NATIONAL SECURITY ADVISER RICE CHAIRED A MEETING
IN THE WHITE HOUSE SITUATION ROOM ON FRIDAY, 4 4(c) FROM 1:00 -
2:30 P.M. TN NTSCUSS AL-QA'IDA FACILITATOR  1.4(c)
perarnen 1 -4(C) AND WHETHER CIA SHOULD RENDER HIM AND, I¥
NECESSARY, INTERROGATE HIM USING METHODS INCLUDING ENHANCED
INTERROGATION TECHNIQUES. IN ATTENDANCE WERE: ATTORNEY GENERAL
ASHCROFT; DEPUTY ATTORNEY GENERAL COMEY; DCI TENET; CIA GENERAL
COUNSEL MULLER; CIA/CTC DEPUTY DIRECTOR MUDD; CIA OFFICERS

3.5{c) | NSC LEGAL ADVISER BELLINGER; NSC SENIOR

DIRECTOR SHEDD; AND WHITE HOUSE COUNSEL GONZALEZ.

2. (TS) THE MEETING OPENED WITK A SUBSTANTIVE BRIEF BY
3.5(C)  oN THE IMDORTANCE OF  AND THE TYPE OF INFORMATION
HE IS5 LIKELY TO KNOW. 1~4(C> FOLLOWED WITH A BRIEF QVERVIEW OF
CIA’S INTERROGATION PROGRAM, IRCLUDING A SUMMARY OF THE
SUCCESSES CF THE PROGRAM (REVELATIONS BY KSM AND ABU ZUBAYDAH)
AND AN EXPLANATION OF THE WATERBOARD TECHNIQUE AND ITS ROLE IN
THE OVERALL TNTERROGATION PROCESS.

3. (8) BRIEFING SLIDES ON "CIA REQUEST FOR GUIDANCE
REGARDING INTERROGATION QF 1-4{0} WERE PASSED OUT TC EACH
PARTICIPANT AND THE SUBSTANCE WAS COVERED FOR EACH OF THEM. A
COPY OF THEE SLIDES ARE ATTACHED.

4. {TS) MULLER FOLLOWED WITH A SUMMARY OF POLICY AND

LEGAL ISSUES THAT HAD LED TO THE HALT IN CIA'S RENDITION AND
INTERROGATION PROGRAM. AMONG THE ISSUES MULLER RAISED WERE THE

Approved for Release: 2014/12/05 C08238948
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POSSTBLE POLICY DISCONNECT BETWEEN PUBLIC POLICY STATEMENTS
ABOUT PRISONER TREATMENT AND THE CIA PROGRAM AND CONSTITUTIONAL
{"SHOCK THE CONSCIENCE"} STANDARDS AND OTHER LEGAL/POLICY

[PAGE 1]

QUESTIONS ABOUT ENHANCED TECHNIQUES. MULLER'S REMARKS WERE THE
BACKDROP FOR A LENGTHY DISCUSSION ABOUT WHAT TECHNIQUES ARE 7
APPROPRIATE, THE BASIS FOR APPROVAL AND WHAT FURTHER WORK DOJ
NEEDS TO CONDUCT.

5. (TS} DURING A LENGTHY BACK-AND-FORTH AMONC A HANDFUIL,
OF THE ATTENDEES, SEVERAL KEY POINTS WERE ADDRESSED:

A. THE ATTORNEY GENERAL REPEATEDLY SAID THAT THE
ENHANCED TECHNIQUES EMPLOYED BY CIA, OTHER THAN THE
WATERBOARD, ARE LEGAL. HE AND OTHERS DISCUSSED THE NEED FOR A
FURTHER REVIEW OF THE WATERBCARD TECHNIQUE, PRIMARILY BECAUSE
OF THE VIEW THAT THE TECHNIQUE HAS BEEN EMPLOYED IN A
DIFFERENT FASHION THAN THAT WHICH DOJ INITIALLY APPROVED. IT
WAS LATER CLARIFIED THAT THE ATTORNEY GENERAL WAS REFERRING TO
THE NINE TECHNIQUES (OTHER THAN THE WATERBOARD) REFERRED TO IN
THE DOJ MEMORANDUM TO ACTING GENERAL COUNSEL JOHN RIZZO
REGAEDING ABU ZUBAYDAH AND, AS OF THE TIME OF THE MEETING, THE
24 TECHNIQUES APPROVED BY THE SECRETARY OF DEFENSE ON OR ABOUT
18 APRIL 2003.

B. THE NATIONAL SECURITY ADVISER AND THE COUNSEL TO
THE PRESIDENT UNDERSTCOD THE ISSUE OF WHETHER THERE IS NOW A
GAP BETWEEN PUBLIC STATEMENTS AND THE CIA INTERROGATION
PROGRAM IN LIGHT CF THE DEPARTMENT OF JUSTICE'S CURRENT

REFUSAL TO ADDRESS THE ISSUE OF WHETHER THE TECHNIQUES 1 4(0)
PROPOSED FCOR USE WITH MEET THE CONSTITUTION'S "SHOCK THE

CONSCIENCE" STANDARD AND THE STATEMENTS IN THE 25 JUNE 2003

LETTER TO SENATOR LEAHY FROM DOD GENERAL COUNSEL HAYNES. THEY

NEVERTHELESS REPEATED SUPPORT FOR USE OF EﬂHANCED TECHNIQUES 1.4(c)
EXCEPT THE WATERBOARD WITH RESPECT TO AT VARYING POINTS,

RICE STATED THAT -ANY PERCEIVED DISPARITY WOULD BE DEALT WITH

LATER, THAT THERE WAS NO DISPARITY, THAT THE TECHNIQUES WERE

HUMANE IN HER VIEW AND SHE QUESTIONED WHETHER THAT "SINGLE

SENTENCE" IN THE HAYNES LETTER (THE LAST SENTENCE IN PARAGRAPH

TWO} WAS LIKELY TO BE VIEWED AS SIGNIFPICANT BY THE PUBLIC.

. IN THE COURSE QF THE DISCUSSION OF LEGAL ISSUES,
THE ATTCRNEY GENERAL STATED, AMONG OTHER THINGS:

[PAGE 2]
1. THERE IS LITTLE PRECERENT APPLYING THE. “SHOCK

THE CONSCIENCE® TEST IN THE KIND OF CIRCUMSTANCES
INVOLVED HERE AND THAT THE CASE LAW WAS DEVELOPED IN

A

C

<)
<
L

&
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THE DIFFERENT CONTEXT OF LAW ENFORCEMENT CASES.

2. THE STANDARDS DEVELOPED UNDER THE EIGHTH
AMENDMENT ARE INAPPLICABLE BECAUSE THE CONDUCT HERE IS
FOR A PURPOSE OTHER THAN THE KIND OF PUNISHMENT THE

EIGHTH AMENDMENT ADDRESSES: AND

3. THE RECENT SUPREME COURT DECISIONS DID
REPRESENT "SOME LOOSENING OF THE GROUND* ON THE
UNDERPINNINGS OF DOJ'S ANALYSIS THAT THE CONSTITUTION
DID NOT APPLY TC ALIENS HELD OVERSEAS AS ENEMY
COMBATANTS. HOWEVER, THE DEPARTMENT'S VIEW REMAINS
THAT ALIENS OVERSEAS HAVE NO CONSTITUTIONAL RIGHTE.

6. {TS) DURING THE COURSE OF THE DISCUSSION, THE NEED TO
MOVE QUICKLY TOWARD A DECISION WAS RAISED REPEATEDLY,
MIGHT HAVE INFORMATION
IN PARALLEL, ALL
AGREED ON THE IMPORTANCE OF ENSURING THAT OTHER PRINCIPALS,
PARTICULARLY THE SECRETARIES OF STATE AND DEFENSE, BE BRIEFED
yCASE SPECIFICALLY AND THE
QUESTIONS SURROUNDiNG THE CIA PROGRAM MORE GENERALLY.

RESULT OF THE ASSESSMENT THAT
THAT COULD DISRUPT THE PRE-ELECTION PLOT.

INTO THE

7. {TS) THE CLEAR SENSE AT THE TABLE AMONG SENIOR
POLICYMAKERS WAS THAT CIA HAD THE REQUISITE AUTHORITY TO USE THE
ABU ZUBAYDAH TECHNIQUES {(OTHER THAN THE WATERBOARD) WITH
WELL AS OTHER APPROVED TECHNIQUES, IN LIGHT OF
|HAS IMMEDIATE THREAT

LIKELIHOOD THAT
COULD SAVE AMERICAN LIVES.

JOHN P. MUDD
DEPUTY DIRECTOR
DCI COUNTERTERRORIST CENTER

[BAGE 3]

RE: INTERROGATIONS AND DETAINEE

DISTRIBUTION:
ORIGINAL - CTC FILES
1 - 06C

[PAGE 4]

Attachments:

3.5(c)

Attach:
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SUBJECT: (TS) MEETING WITH NATIOMAL SECURITY ADVISER RICE IX
THE WHTTE HOUSE SITUATION ROOM, FRIDAY, 1 4(C) 2004

1.4(c)

POLICY AND LEGAL

THBE ASSESSED
INFORMATION THAT

%
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Office of the Attaruep General
Washington, B, @ 20530

July 22, 2004

John E. McLaughlin

Acting Director of Central Intelligence
Central Intelligence Agency
Washington, D.C. 20505 ,

Dear John:

This Ietter will confirm my advice that, in the contemplated interrogation o_
the use of the following interrogation techniques outside territory subject to United States
jurisdiction would not violate the United States Constitution or any statute or treaty obligation of
the United States, inchiding Article 16 of the Convention Against Torture and Other Crue),

: Inhuman, or Degrading Treatment or Punishment, adopted Dec, 10, 1984, S. Treaty Doc. No,

( 100-20 (1988) (entered into force June 26, 1987): the nine techniques (other than the

N waterboard) described in the Memorandum for John A. Rizzo, Acting General Counsel, Central
Intelligence Agency, from Jay S, Bybee, Assistant Attomey General, Re: Interrogation of al

Qaeda Oieran’ve (mlg. 1, 2002), subject to the assumptions and limitations stated there;

Sincerely,
6 John D. Ashcroft
Attorney General

X
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U.S. Department of Justice
Office of Legal Counsel
— —
Office of the Assistant Attormey General Washington, D.C. 20530
August 6, 2004
John A. Rizzo, Esq.
Acting General Counsel
Central Intelligence Agency

Washington, D.C, 20505
Dear John:

This letter will confirm our advice that, although it is a close and
difficult question, the use of the waterboard technique in the contemplated interrogation of
o utside territory subject to United States jurisdiction would not violate any United States
statute, including 18 U.S.C. § 2340A, nor would it violate the United States Constitution or any
treaty obligation of the United States. We will supply, at a later date, an opinion that explains the
basis for this conclusion. Qur advice is based on, and limited by, the following conditions: = -

1. The use of the technique will conform to the description attached to your letter to me of
August 2, 2004 (“Rizzo Letter”).

2. A physician and psychologist will approve the use of the technique before each session, will
be present throughout the session, and will have authority to stop the use of the technique at any
time.

3. There is no material change in the medical and psychological facts and assessments set out in
the attachment to your August 2 letter, including that there are no medical or psychological
contraindications to the use of the technique as you plan to employ it onﬂ

4, The technique will be used in no more than two sessions, of two hours each, per day. On each
day, the total time of the applications of the technique will not exceed 20 minutes. The period
over which the technique is used will not extend longer than 30 days, and the technique will not
be used on more than 15 days in this period. These limits are consistent with the Memorandum
for John A. Rizzo, Acting General Counsel, Central Intelligence Agency, from Jay S. Bybee,
Assistant Attorney General, Re: Interrogation of al Qaeda Operative (Aug,. 1, 2002), and with
the previous uses of the technique, as they have been described to us. As we understand the
facts, the detainees previously subjected to the technique “are in good physiological and

X
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[72]

psychological health,” see Rizzo Letter at 2, and they have not described the technique as
physically painful. This understanding of the facts is material to our conclusion that the
technique, as limited in accordance with this letter, would not violate any statute of the United
States. _

M We express no opinion on any other uses of the technigue, nor do we
address any techniques other than the waterboard or any conditions under Whichi:)r other
detainees are held. Furthermore, this lefter does not constitute the Department of Justice’s policy
approval for use of the technique in this or any other case.

Sincerely,

Daniel B. Levin
Acting Assistant Attorney General

rorsscee: [ orons o
2
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U.S. Department of Justice
Office of Legal Counsel

Office of the Assistant Attorney General Washington, _D. C. 20530
December 30, 2004

MEMORANDUM FOR JAMES B. COMEY
DEPUTY ATTORNEY GENERAL

Re: Legal Standards Applicable Under 18 U.S.C. § § 2340-23404

Torture is abhorrent both to American law and values and to intemational norms. This
universal repudiation of torture is reflected in our criminal law, for example, 18 U.S.C. §§-2340-
23404, intetnational agreements, exemplified by the United Nations Convention Against Torture
(the “CAT")"; customary international law?; centuries of Anglo-American law’; and the
longstanding policy of the United States, repeatedly and recently reaffirmed by the President.*

This Office interpreted the federal criminal prohibition against torture—codified at 18
U.S.C. §§ 2340-2340A—in Standards of Conduct for Interrogation under 18 U.8.C. $§ 2340-
23404 (Aug. 1, 2002) (“August 2002 Memorandum™). The August 2002 Memorandum also
addressed a number of issues beyond interpretation of those statutory provisions, including the *.
President’s Commander-in-Chief power, and various defenses that might be asserted to avoid
potential liability under sections 2340-2340A. See id. at 31-46. _

Questions have since been raised, both by this Office and by others, about the

! Convention Against Torture and Other Crucl, Tnhuman or Degrading Treatment or Punishment, Dec. i0,
1984, S. Treaty Doc. No. 100-20, 1465 UN.T.S. 85, See also,‘ e.g., International Covenant on Civil and Palitical

Rights, Det. 16, 1966, 999 UN.T.S. I71.

* Ithas been saggested that the prohibition against torture has achieved the status of Jus cogens (i.e., a
peremptory norm) under international law. See, e, g, Siderman de Blake v. Republic of Argentina, 965 F.2d 699, 714
{(9th Cir. 1992); Regina v. Bow Street Metro. Stipendiary Magistrate Ex Parte Pinochet Ugarte (Ne. 3}, [2000] 1 AC
147, 198, see also Restaternent (Third) of Foreign Relations Law of the United States § 702 reporters’ note 5.

* See generally John H. Langbein, Torture and the Law of Proof: Europe and England in the Ancien Régime
(1977).

* See, e, &, Statement on United Nations Intemnational Day in Suppost of Victims of Torture, 40 Weekly Comp.
Pres. Doc. 1167 (July 5, 2004) {“Freedom from torture is an inalienable human right . . . .”); Statement on United
Nations International Day in Support of Victims of Torture, 39 Weekly Comp. Pres. Doc. 824 (Juae 30, 2003)
(“Torture anywhere is an affront to huran dignity everywhere.”); see afso Letter of Transmittal from President
Ronald Reagan lo the Senate (May 20, 1988), in Message from the President of the United Siates Transmitting the
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, S. Treaty Doc. No.
100-20, at iii (1988) (“Ratification of the Convention by the United States will clearly express United States
opposition to torture, an abhorrent practice unfortunately still prevalent in the world teday.™).

e
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appropriateness and relevance of the non-statutory discussion in the August 2002 Memorandum,
and also about various aspects of the statutory analysis, in particular the statement that “severe”
pain under the stafute was limited to pain “equivalent in intensity to the pain accompanying
senious physical injury, such as organ failure, impairment of bodily function, or even death.” /4.
at 1. We decided to withdraw the August 2002 Memorandum, 2 decision you announced in
June 2004. At that time, you directed this Office to prepare a replacement memorandurm.
Because of the importance of—and public interest in—these issues, you asked that this

" memorandum be prepared in a form that could be released to the public so that interested parties
could understand our analysis of the statute,

This memorandum supersedes the: August 2002 Memorandum in ifs entirety. Because
the discussion in that memorandum concerming the President’s Commander-in-Chief power and
the potential defenses to liability was—and remains—unnecessary, it has been eliminated from
the analysis that follows. Consideration of the bounds of any such authority would be
inconsistent with the President’s unequivocal directive that United States personnel not engage in

We have also modified in some important respects our analysis of the legal standards
applicable under 18 U.S.C. §§ 2340-2340A. For example, we disagree with staterments in the
August 2002 Memorandum limiting “severe” pain under the statute to “excruciating and
agonizing” pain, id. at 19, or to pain “equivalent in intensity to the pain accompanying serious
physical injury, such as organ failure, impairment of bodi ly function, or even death,” id. at 1.
There are additional areas where we disagree with or modify the analysis in the August 2002
Memorandun, as identified in the discussion below.?

The Criminal Division of the Department of Justice has reviewed this memorandumn and
concurs in the analysis set forth below. ’

® See, e.g., Anthony Lewis, Making Torture Legal, N.Y. Rev. of Books, July 15,.2004; R, Jeffrey Smith, Stim
Legal Grounds for Torture Memos, Wash. Post, July 4, 2004, at A12; Kathleen Clark & Julie Mertus, Tbrtun’ng the
Law; the Justice Department's Legal Contortions on Interrogation, Wash. Post, June 20, 2004, at B3; Derek Jinks &
David Sless, Is the President Bound by the Geneva Conventions?, 90 Cornell L. Rev. 97 (2004).

® This memorandum necessarily discusses the prohibition against torture in secfions 2340-2340A in somewhat
abstract and general terms. In applying this eriminal prohibition to particular circumstances, great care must be
taken to avoid approving as lawful any conduct that might constitute torture. In addition, this memorandum does
not address the many other sources of law that may apply, depending on the circumstances, to the detention or
interrogation of detainees (for example, the Geneva Conventions: the Uniform Code of Military Justice, 10 U.S.C.
§ 801 et seq.; the Military Extraterritorial Jurisdiction Act, 18 U.S.C. §§ 3261-3267; and the War Crimes Act,

18 U.S.C. § 2441, amoug others). Any analysis of particular facts must, of course, ensure that the United States
complies with all applicable legal obligations. :

7 See, e.g., Statement on United Nations International Day in Support of Victims of Torture, 40 Week! y
Comp. Pres. Doc. 1167-68 (July 5, 2004) (“America stands against and will not tolerate torture. We will investigate
and prosecute all acts of torture . . . in all territory under our jurisdiction. . .. Torture is wrong no matter where it
occurs, and the United States will continue to lead the fight to eliminate it everywhere.”).

* While we have identified various disagreements with the August 2002 Memorandum, we have reviewed this
Office’s prior opinions addressing issues invelving treatment of detainees and do not belicve that any of their
conclusions would be different under the standards set forth in this memorandum,
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Section 2340A provides that “[wjhoever outside the United States commits or atterpts to
commit tarture shall be fined under this title or imprisoned not more than 20 years, or both, and
if death results to any person from conduct prohibited by this subsection, shall be punished by
death or imprisoned for any term of years or for life.”” Section 2340(1) defines “torture” as “an
act committed by a person acting under the color of law specifically intended to inflict severe
physical or mental pain or suffering (other than pain or suffering incidental to lawful sanctions)
upon another person within his custody or physical control.”"

® Section 2340A provides in full:

‘ (a) Offense.—Whoever outside the United States commits or attempts to comunit torfure shall
be fined under this title or imprisoned not more than 20 years, or both, and if death results to any
person from conduct prohibited by this subsection, shall be punished by death or imprisoned for
any lerm of years or for life.

{b) hrisdiction.—There is jurisdiction over the activity prohibited in subsection (a) if—
(1) the alleged offender is a national of the United States: or
- _.777 (2) the alleged offender is present in the United States, irrespective of the nationalify of
the victim or alleged offender.

(¢) Conspiracy —A person who conspires to commit an offense nnder this section shall be
. subject to the same penalties (other than the penalty of death) as the penalties prescribed for the
offense, the comumnission of which was the object of the conspiracy.

( 18 1LS.C. § 2340A (2000),
" Section 2340 provides in full:
As used in this 6haptcr—

(1) “torture” means an act committed by & person acting under color of Taw specifically
intended to inflict severe physical or mental pain or siiffering (other than pain or suffering
incidental to lawful sanctions) upon another person within his custody or physical control;

(2) “severe mental pain or suffering” means the profonged mental harm caused by or resulting
from— ' '
' (A) the intentional infliction or threatened infliction of severe physical pain or suffering;
(B) the administration or application, or threatened administration or application, of
mind-altering substances or other procedures calculated to disrupt profoundly the senses or
the personality;
(C} the threat of imminent death; or
) (D) the threat that another person will imminently be subjected to death, severe physical
- pain or suffering, or the administration or application of mind-altering substances or other
procedures calculated to disrupt profoundly the senses or personality; and .

(3) “United States” means the several States of the United States, the District of Columbia,
and the commonwealths, territories, and possessions of the United States.

18 U.8.C. § 2340 (as amended by Pub. L. No. 108-375, 118 Stat. 1811 (2004)).

/__
Ly
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In interpreting these provisions, we note that Congress may have adopted a statutory
definition of “torture” that differs from certain colloguial uses of the term. Cf, Cadet v. Bulger,
377F.3d 1173, 1194 (11th Cir. 2004) (“[I]n other contexts and under other definitions {the
conditions] might be described as torturous. The fact remains, however, that the only relevant
definition of “torture’ is the definition contained in [the] CAT. . . 7). We must, of course, give
effect to the statute as enacted by Congress.”

Congress enacted sections 2340-2340A to carry out the United States’ obligations under
the CAT. See HLR. Conf. Rep. No. 103-482, at 229 (1994). The CAT, among other things,
obligates state parties to take effective measures to prevent acts of torture in any territory under
their jurisdiction, and requires the United States, as a state party, to ensure that acts of torture,
along with attempts and complicity to commit such acts, are crimes under U.S. law. See CAT
arts. 2, 4-5. Sections 2340-2340A satisfy that requirement with respect to acts committed
outside the United States.” Conduct constituting “torture” occurring within the United States
was—and remains—prohibited by various other federal and state criminal statutes that we do not
discuss here. : '

The CAT defines “torture” so as to require the intentional infliction of “severe pain or
suffering, whether physical or mental.” Article 1(1) of the CAT provides:

For the purposes of this Convention, the term “torture” means any act by which
severe pain or suffering, whether physical or mental, is intentionally inflicted on a
person for such purposes as obtaining from him or a third person information or a
conféssion, punishing him for an act he or a third person has cornmitted or is
suspected of having committed, or intimidating or coercing him or a third person,
or for any reason based on discrimination of any kind, when such pain or
suffering is inflicted by or at the instigation of or with the consent or acquiescence
of a public official or other person acting in an official capacity. It does not
include pain or suffering arising only from, inherentin or incidental to lawful
sanctions.

The Senate attached the following understanding to its resolution of advice and consent
to ratification of the CAT:

The United States understands that, in order to constitute torture, an act must be
specifically intended to inflict severe physical or mental pain or suffering and that
meutal pain or suffering refers to prolonged mental harm caused by or resulting
from (1) the intentional infliction or threatened infliction of severe physical pain

" Ou task is only to offer guidance on the meaning of the statute, not to comument on policy. Itis of course
apen to pelicymakers to determine that conduct that might not be prohibited by the statute is nevertheless contrary to
the interests or policy of the United States.

 Congress limited the termitorial reach of the federal forture statute, providing that the prohibition applies only
to conduct occurring “outside the United States,” 18 U.S.C. § 2340A(a), which is currently defined in the statute to
mean outside “the several States of the United States, the District of Columbia, and the commonwealths, territories,
and possessions of the United States.” /d. § 2340(3).
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or suffering; (2) the administration or application, or threatened administration or
application, of mind altering substances or other procedures calculated to disrupt
profoundly the senses or the personality; (3) the threat of imminent death; or

(4) the threat that another person will imminently be subjected to death, severe
physical pain or suffering, or the administration or application of mind altering
substances or other procedures calculated to disrupt profoundly the senses or
personality. -

S. Exec. Rep. No. 101-30, at 36 (1990). This understanding was deposited with the U.S.
mstrument of ratification, see 1830 UN.T.S. 320 (Oct. 21, 1994), and thus defines the scope of
the United States” obligations under the treaty. See Relevance of Senate Ratification History to
Treaty Interpretation, 11 Op. O.L.C. 28, 32-33 (1987). The criminal prohibition against torture
that Congress codified in 18 U.S.C. §§ 2340-2340A generally tracks the prohibition in the CAT,
subject to the U.S. understanding,

1.

Under the language adopted by Congress in sections 2340-2340A, to constitute “torture,”
the conduct in question must have been “specifical ly intended to inflict severe physical or mental
pain or suffering.” In the discussion that follows, we will separately consider each of the
prineipal components of this key phrase: (1) the meaning of “severe™; (2) the meaning of
“severe physical pain or suffering”; (3) the meaning of “severe mental pain or suffering”; and
(4) the meaning of “specifically intended.”

(1) The meaning of “severe.”

Because the statute does not define “severe,” “we construe fthe] term in accordance with
its ordinary or natural meaning,” FDIC v. Meyer, 510 U S. 471 , 476 (1994). The common
understanding of the term “torture” and the context in which the statute was enacted also inform
our analysis.

Dictionaries define “severe” (often conjoined with “pain”) to mean “extremely violent or
intense: severe pain.” American Heritage Dictionary of the Bnglish Language 1653 (3d ed.
1992); see also XV Oxford English Dictionary 101 (2d ed. 1989) (“Of pain, suffering, loss, or
the like: Grievous, extreme” and “Of circumstances . . . : Hard to sustain or endure”),”

" Common dictionary definitions of “torfure” further support the statutory concept that the pain or suffering
must be severe. See Black’s Law Dictionary 1528 (8th ed. 2004) (defining “torture” as “[tihe infliction of intense
pain to the body or mind to punish, to extract a confession or information, or to obtain sadistic pleasure™) (emphasis
added); Webster's Third New International Dictionary of the English Language Unabridged 2414 (2002) (defining
“torture” as “the infliction of infense pain (as from burning, crushing, wounding} to punish or coerce someone™}
(emphasis added); Oxford American Dictionary and Language Guide 1064 (1999) (defining “torture” as “the
infliction of severe bodily pain, ¢sp. as a punishmeat or a means of persuasion”) (emphasis added),

This interpretation is also consistent with the history of torture. See generally the descriptions in Lord
Hope’s lecture, Torure, University of Essex/Clifford Chance Lecture 7-8 (Jan. 28, 2004), and in Professor
Langbein's book, Torture and the Law of Proof: Burope and England in the Ancien Régime. We emphatically are
not saying that enly such historical techniques—or similar ones—can constitite “torture” under sections 2340-

ACLU-RDI 4585 p.5 DOJ OLC 001113



Go To:

—~

Overview — Pages 1, 2, 3
ChronOI()gy - Pages lv gv §1 41 51 Qv zv §1 91 1_01 ﬂ

The statute, moreover, was intended to implement the United States’ obli gations under
the CAT, which, as quoted above, defines as “torture” acts that inflict “severe pain or suffering”
on aperson. CAT art, 1(1). As the Senate Foreign Relations Committee explained in its report
recommending that the Senate consent to ratification of the CAT:

The [CAT] seeks to define “torture” in a relatively limited fashion, corresponding
to the common understanding of torture as an extreme practice which is
universally condemned. . . .

.-« The term “torture,” in United States and international usage, is usually
reserved for extreme, deliberate and unusually cruel practices, for example,
suslained systematic beating, application of electric currents to sensitive parts of
the body, and tying up or hanging in positions that cause extreme pain.

S. Exec. Rep. No. 101-30 at 13-14. See also David P, Stewart, The Torture Convention and the
Reception of International Criminal Law Within the United States, 15 Nova L. Rev. 449, 455
(1991) (“By stressing the extreme natufé of torture, . . . {the] definition [of torture in the CAT]
describes a relatively limited set of circumstances likely to be illegal under most, if not alf,
domestic legal systems.”).

Further, the CAT distinguishes between torture and “other acts of cruel, inhuman or
degrading treatment or punishment which do not amoun to torture as defined in article 1.” CAT
art. 16. The CAT thus treats torture as an “extreme form” of cruel, inhuman, or degrading
treatment. See S. Exec. Rep. No. 101-30 at 6, 13; see also J. Herman Burgers & Hans Danelius,
The United Nations Convention Against Torture: A Handbook on the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 80 (1988) (“CAT
Handbook’) (noting that Article 16 implies “that torture is the gravest Jorm of [cruel, inhuman,
or degrading] treatment [or] punishment”) (emphasis added); Malcolm D, Evans, Getting to
Grips with Torture, 51 Int’] & Comp. L.Q. 365, 369 (2002) (The CAT “formalises a distinction
between tosture on the one hand and inhuman and degrading treatment on the other by attributing
different legal consequences to them.”)." The Senate Foreign Relations Committee emphasized

2340A. But the historical understanding of “tortare” is relevant to interpreting Congress’s intent. Cf. Morissette v.
United States, 342 1 S. 246, 263 (1952), :

' This approach—distinguishing torture from lesser forms of cruel, inhuman, or degrading treatment—is
consistent with other international law sources. The CAT’s predecessor, the U.N. Torture Declaration, defined
toriure as “an aggravared and deliberate form of cruel, inhuman or degrading treatment or punishment.”
Declaration on the Protestion of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, UN. Res. 3452, art. 1(2) (Dec. 9, 1975) (emphasis added); see also S. Treaty
Doc, No. 100-20 at 2 (The U.N. Torture Declaration was “a point of departure for the drafting of the fCAT).").
Other treaties also distinguish torture from Jesser forms of cruel, inhuman, or degrading treatment, Sze, eg.,
European Convention for the Protection of Human Rights and Fundamental Freedoms, art. 3, 213 UN.TS, 22]
{Nov. 4, 1950) {“Buropean Convention”) {*No one shall be subjected to torfure or to inhuman or degrading
treatment or punishment.”); Evans, Getting to Grips with Torture, 5| Int’l & Corp. L.Q. 2t 370 (“[T]he ECHR
organs have adopted . .. a ‘vertical® approach . . . , which is seen as comprising three separate elements, each
Tepresenting a progression of seriousness, in which one moyes progressively from forms of il)-treatment which are
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 this point in its report recommending that the Senate consent to ratification of the CAT. See

S. Exec. Rep. No. 101-30 at 13 (““Torture’ is thus to be distimguished from lesser forms of cruel,
inhuman, or degrading treatment or punishment, which are to be deplored and prevented, but are
not so universalty and categorically condemned as to warmrant the severe legal consequences that
the Convention provides in the case of torture. . . . The requirement that torture be an extreme
form of cruel and inhuman treatment is expressed in Article 16, which refers to ‘other acts of
cruel, inhuman or degrading freatment or punishment which do not amount to torture . . . R
See also Cadet, 377 F.3d at 1194 (“The definition in CAT draws a critical distinction between
‘torture” and ‘other acts of cruel, inhuman, or degrading punishment or treatment. . '

Representations made to the Senate by Executive Branch officials when the Senate was
considering the CAT are also relevant in interpreting the CAT’s torture prohibition—which
sections 2340-2340A implement. Mark Richard, a Deputy Assistant Attorney General in the
Criminal Division, testified that “[tJorture is understood to be that barbaric cruelty which lies at
the top of the pyramid of human rights misconduct.” Convention Against Torture: Hearing
Before the Senate Comm. on Foreign Relations, 101st Cong. 16 (1990) {("CAT Hearing™)
(prepared statement). The Senate Foreign Relations Committee also understood torture to be
limited in just this way. See S. Exec. Rep. No. 101-30 at 6 (noting that “[f]or an act to be
“torture,’ it must be an extreme form of cruel and inhuman treatment, causing severe pain and
suffering, and be intended to cause severe pain and suffering”). Both the Executive Branch and
the Senate acknowledged the efforts of the United States during the negotiating process to
strengthen the effectiveness of the treaty and to gain wide adherence thereto by focusing the
Convention “on torture rather than on other relatively less abhorrent practices.” Lefter of
Submittal from George P. Shultz, Secretary of State, to President Ronald Reagan (May 10,
1988), in S. Treaty Doc. No. 100-20 at v; see also S. Exec. Rep. No. 101-30 at 2-3 (“The United
States” helped to focus the Convention “on torture rather than other less abhotrent practices.”).
Such statements are probative of a freaty’s meaning. See 11 Op. O.L.C. at 35-36.

‘degrading’ to those which are ‘inhuman’ and then to ‘torture’. The distinctions between them is [sic] based on the
severity of suffering involved, with ‘torture’ at the apex.””); Debma Long, Association for the Prevention of Torture,
Guide to Jurisprudence on Torture and I-Treatment: Article 3 of the European Convention Jor the Protection of
Human Rights 13 (2002) (The approach of distinguishing between “torture,” “inhuman” acts, and “degrading” acts
has “remained the standard approach taken by the European judicial bodics. Within this approach torturs has been -
singled out as carrying a special stigma, which distinguishes it from other forms of ill-treatment.™), See also CAT
Handbook at 115-17 (discussing the European Court of Human Rights (“ECHR”) decision in Jreland v. United
Kingdom, 25 Bur. Ct. HR. (ser. A) (1978) (conctuding that the combined use of wall-standing, hooding, subjection
to noise, deprivation of slecp, and deprivation of food and drink constituted inhuman or degrading treatment but not
torture under the European Convention)). Cases decided by the ECHR subsequent to /refand have continued to
view torture as an aggravated form of inhuman treatment, See, e.g., Aktas v. Turkey, No. 24351/94 1313 (E.CHR
2003); Akkoc v. Turkey, Nos, 22947/93 & 22948/93 115 (E.C.HR. 2000); Kaya v. Turkey, No. 22535/93 9117
(E.C.HR. 2000).

The International Criminal Tribunal for the Former Yugoslavia ("ICTY"} likewise considers “torture” as a
category of conduct more severe than “inhuman treatment.” See, e.g., Prosecutor v. Delatic, 1T-96-2 , Trial
Chamber Judgment § 542 (ICTY Nov. 16, 1998) (“{Tjnhuman treatment s treatment which deliberately causes
serious mental and physical suffering that falls short of the severe mental and physical suffering required for the
offence of torture.”).
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Although Congress defined “torture” under sections 2340-2340A to require conduct
specifically intended to cause “severe” _paiti or suffering, we do not believe Congress intended to
reach only conduct involving “excruciating and agonizing” pain or suffering. Although there is
some support for this formulation in the ratification history of the CAT," a proposed express
understanding to that effect'® was “criticized for setting too high a threshold of pain,” S. Exec.
Rep. No. 101-30 at 9, and was not adopted. We are not aware of any evidence suggesting that
the standard was raised in the statute and we do not believe that it was.”

Drawing distinctions among gradations of pain (for example, severe, mild, moderate,
substantial, extreme, intense, excruciating, or agonizing) is obviously not an easy task, especially
given the lack of any precise, objective scientific criteria for measuring pain. " We are, however,

" Deputy Assistant Attorney General Mark Richard testified: “{T]he essence of torture” is treatruent that
inflicts “excruciating and agonizing physical pain.” CAT Hearing at 16 (prepared staternent).

' See S. Treaty Doc. No. 100-20 at 4-5 (“The United States understands that, in order to constifute torture, an
act st be a deliberate and calculated act of an extremely cruel and inhuman nature, specifically iatended to inflict
excruciating and agonizing physical or mental pain or suffering.”).

' Thus, we do not agree with the statement in the August 2002 Memorandum that “{t}he Reagan
administration’s understanding that the pain be ‘excruciating and agonizing’ is in substance not different from the
Bush administration’s proposal that the pain must be severe.” August 2002 Memorandum at 19, Although the
terms are concededly imprecise, and whatever the intent of the Reagan Administration’s understanding, we believe
that in common usage “excruciating and agonizing” pain is understood to be more intense than “severe” pain.

The August 2002 Memorandum also looked to the nse of "severe pain” in certain other statutes, and
concluded that to satisfy the definition in scction 2340, pain “‘must be equivalent in intensity to the pain
accompanying serions physical injury, such as organ failure, impairment of bodily function, or cven death.” /d. at 1;
see also id. at 5-6, 13, 46. We do not agiee with those statements. Those other statutes define an “emergency
medical condition,” for purposes of providing health benefits, as “a condition manifesting itself by acute symptoms
of sufficient severity (including severe pain)” such that one could reasonably expect that the absence of immediate
medical care might result in death, organ failure or impairment of bodily function. See, eg,8US.C § 1369
{2000); 42US.C.§ 1395w-22(d)(3)(B) (2000); id. § 1395dd(e) (2000}, They do not define “severe pain” even in

 that very different context (rather, they use it as an indication of an “emergency medical condition™), and they do not

state that death, organ failure, or iropairment of bodily finction cause “severe pain,” but rather that "severe pain”
may indicate a condition that, if untreated, could cause one of those tesults. We do not believe that they provide a
proper guide for interpreting “severe pain” in the very different context of the prohibition against torture in sections
2340-2340A. Cf. United States v. Cleveland Indians Baseball Co., 532U.8. 200, 213 (2001) {phrase “wages paid”
has different meaning in different parts of Title 26); Robinson v. Shetl Oil Co., 519 U.S. 337, 343-44 {1997} (term
“employee” has different meanings in different parts of Title V).

® Despite extensive efforts to develop objective criteria for measuring pain, there is no clear, objective,
consistent measurement. As one publication explains:

Pain is a complex, subjective, perceptual phenomenon with a number of dimensions—intensity,
quality, time course, impact, and personal meaning—that are uniquely experienced by each
individual and, thus, can only be assessed indirectly, Pain is a subjective experience and there is
10 way to objectively quantify it. Consequently, assessment of a patient’s pain depends on the
patient’s overt communications, both verbal and behavioral. Given pain's complexity, one must
assess not only its somatic (sensory) component but also patients’ moods, attitudes, coping efforts,
resources, responses of family members, and the impact of pain on their lives.
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aided in this task by judicial interpretations of the Torture Victims Protection Act ("TVPA™), 28
U.S.C. § 1350 note (2000). The TVPA, also enacted to implement the CAT, provides a civil
remedy to victims of torture. The TVPA defines “torturs” to include:

any act, directed against an individual in the offender’s custody or physical
control, by which severe pain or suffering (other than pain or suffering arising
only from or inherent in, or incidental to, lawful sanctions), whether physical or
mental, is intentionally inflicted on that individual for such purposes as obtaining
from that individual or a third person information or a confession, punishing that
individual for an act that individual or a third person has committed or is
suspeoted of having committed, intimidating or coercing that individual or a third
person, or for any reason based on discrimination of any kind , ...

28 U.S.C. § 1350 note, § 3(b)(1) (emphases added). The emphasized language is similar to
section 2340’s “severe physical or mental pain or suffering.”" As the Court of Appeals for the
District of Columbia Circuit has explained:

The severity requirement is crucial to ensuring that the conduct proseribed by the
[CAT] and the TVPA is sufficiently extreme and outrageous to warrant the
universal condemnation that the term “torture” both connotes and invokes. The
draflers of the [CAT), as well as the Reagan Administration that signed it, the
Bush Administration that submitted it to Congress, and the Senate that ultimately
ratified it, therefore all sought to ensure that “only acts of a certain gravify shall
be considered to constitute torture,”

The critical issue is the degree of pain and suffering that the alleged
torturer intended to, and actually did, inflict upon the victim. The more intense,
lasting, or heinous the agony, the more likely it is to be torture.

Price v. Socialist People’s Libyan Arab Jamahiriya, 294 F.3d 82, 92-93 (D.C. Cir. 2002)
{citations omitted). That court concluded that a complaint that alleged beatings at the hands of
police but that did not provide details concerning “the severity of plaintiffs’ alleged beatings,
including their frequency, duration, the parts of the body at which they were atmed, and the
weapons used to carry them out,” did not suffice “to ensure that {it) satisf[ied] the TVPA’s
rigorous definition of torture.” Id. at 93,

In Simpson v. Socialist People’s Libyan Arab Jamahiriya, 326 F.3d 230 (D.C. Cir. 2003,
the D.C. Circuit again considered the types of acts that constitute torture under the TVPA
definition. The plaintiff alleged, among other things, that Libyan authorities had held her
incommunicado and threatened to kill her if she tried to leave. Seeid. at232, 234. The court
acknowledged that “these alleged acts certainly reflect a bent toward cruelty on the part of their

Dennis C. Turk, Assess the Person, Not Just the Pain, Pain: Clinical Updates, Sept. 1993 (emphasis added). This
lack of clarity further complicates the effort to define “severe” pain or suffering,

¥ Section 3(b)(2) of the TVPA defines “mental pain or suffering” similarly to the way that section 2340(2)
defines “severe menta] pain or suffering.” .
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perpetrators,” but, reversing the district court, went on to hold that “they are not in themselves so
unusually cruel or sufficiently extreme and outrageous as to constitute torture within the meaning
of the [TYPA).” Id. at 234. Cases in which courts have found torture suggest the nature of the
extreme conduct that falls within the statutory definition. See, e.g., Hilaa v. Estate of Marcos,
103 F.3d 789, 790-91, 795 (9th Cir. 1996) (concluding that a course of conduct that included,
among other things, severe beatings of plaintiff, repeated threats of death and electric shock,
sleep deprivation, extended shackling to a cot (at times with a towel over his nose and mouth and
water poured down his nostrils), seven months of confinement in a “suffocatingly hot” and
cramped cell, and eight years of solitary or near-solitary confinement, constituted torture);

- Mehinovic v. Vuckovic, 198 F. Supp. 2d 1322, 1332-40, 1345-46 (N.D. Ga. 2002) (concluding

that a course of conduct that included, among other things, severe beatings to the genitals, head,
and other parts of the body with metal pipes, brass knuckles, batons, a baseball bat, and various
other items; removal of teeth with pliers; kicking in the face and ribs; breaking of bones and ribs
and dislocation of fingers; cutting a figure into the victim’s forehead; hanging the victim and
beating him; exireme limitations of food and water; and subjection to games of “Russian |
roulette,” constituted torture); Dalibersi v. Republic of Irag, 146 F, Supp. 2d 19, 22-23 (D.D.C.
200T) (entering default judgment against Iraq where plaintiffs alleged, among other things,
threats of “physical torture, such as cutting off . . . fingers, pulling out . . . fingernails,” and
electric shocks to the testicles); Cicippio v. Islamic Republic of Iran, 18 F. Supp. 2d 62, 64-66
(D.D.C. 1998) (concluding that a conrse of conduct that included frequent beatings, pistol
whipping, threats of imminent death, electric shocks, and aftempts to force confessions by
playing Russian rounlette and pulling the trigger at each denial, constituted torture).

(2) The meaning of “severe physical pain or suffering,

The statute provides a specific definition of “severe mental pain or sufferin g, see 18
U.S.C. § 2340(2), but does not define the lerm “severe physical pain or suffering,” Although we

think the meaning of “severe physical pain” is relatively straightforward, the question remains

whether Congress intended to prohibit a category of “severe physical suffering” distinct from
“severe physical pain.” We conclude that under some circumstances “severe physical suffering”
may constitute torture even if it does not involve “severe physical pain.” Accordingly, to the
extent that the August 2002 Memorandum suggested that “severe physical suffering” under the
statute could in no circumstances be distinet from “severe physical pain,” id. at 6 n.3, we do not.

" agree.

We begin with the statutory language. The inclusion of the words “or suffering” in the
phrase “severe physical pain or suffering” suggests that the statatory category of physical torture”
is not limited to “severe physical pain.” This is especially so in light of the general principle
against interpreting a statute in such a manner as to render words surplusage. See, e. &., Duncan
v. Walker, 533 U.S. 167, 174 (2001).

Exactly what is included in the concept of “severe physical suffering,” however, is
difficult to ascertain. We interpret the phrase in a statutory context where Congress expressly
distinguished “physical pain or suffering” from “mental pain or suffering.” Consequently, a
separate category of “physical suffering” must.include something other than any type of “mental
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pain or suffering,”® Moreover, given that Congress precisely defined “mental pain or suffering”
in the statute, it is unlikely to have intended to nndermine that careful definition by including a
broad range of mental sensations in a “physical suffering” component of “physical pain or
suffering.” Consequently, “physical suffering” must be limited to adverse “physical” rather
than adverse “mental” sensations. : '

The'text of the statute and the CAT, and their history, provide little concrete guidance as
to what Congress intended separately to include as “severe phystcal suffering.” Indeed, the
record consistently refers to “severe physical pain or suffering” {or, more often in the ratification
record, “severe physical pain and suffering™), apparently without ever disaggregating the
concepts of “severe physical pain” and “severe physical suffering” or discussing them as
scparate cafegories with separate content. Although there is virtually no legislative history for
the statute, throughout the ratification of the CAT—which also uses the disjunctive “pain or
suffering” and which the statutory prohibition implements—the references were generally to
“pain and suffering,” with no indication of any difference in meaning, The Summary and

- Analysis of the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment

or Punishment, which appears in S, Treaty Doc. No. 100-20 at 3, for example, repeatedly refers
to “pain and suffering.” Seealso S. Bxec. Rep, No. 101-30-at 6 (three uses of “pain and
suffering”); id. at 13 (eight uses of “pain and suffering”); id. at 14 (two uses of “pain and
suffering”); id. at 35 (one use of “pain and suffering”). Conversely, the phrase “pain or
suffering” is used less frequently in the Senate report in discussing (as opposed to quoting) the
CAT and the understandings under consideration, e.g., id. at 5-6 (one use of “pain or suffering™),
id. at 14 (two uses of “pain or suffering”); id. at 16 (two uses of “pain or suffering”), and, when
used, it is with no suggestion that it has any different meaning.

Although we conclude that inclusion of the words “or suffering” in “severe physical pain
or suffering” establishes that physical torture is not limited to “severe physical pain,” we also

¥ Common dictionary definitions of “physical” confirm that “physical suffefing” does not include mental
sensations. See, e.g., American Heritage Dictionary of the English Language at 1366 (“Of or relating to the bady as
distinguished from the mind or spirit”); Oxford American Dictionary and Language Guide at 748 (*of or concerning
the body (physical exercise; physical education)”). :

* This is particularly so given that, as Administration witnesses explained, the limiting understanding defining
mental pain or suffering was considered necessary to avoid problemms of vagueness. See, e. g, CAT Hearing at 8, 10
{prepared statement of Abraham Sofaer, Legal Adviser, Department of State: “The Convention's wording . , . is not
in all respects as precise as we believe necessary. ... [BJecause {the Convention) requires establishment of criminal
penalties under our domestic law, we must pay particular attention fo the meaning and interpretation of its
provisions, especially conceming the standards by which the Convention will be applicd as a matter of U.S. law. .
{W]e prepared a codified proposal which . . . clarifies the definition of mental pain and suffering.”); id. at 15-16
(prepared statement of Mark Richard: "“Thé basic problem with the Torture Convention—one that permeates all our
concerns—is its imprecise definition of torture, especially as that term is applied to actions which result solely in’
mental anguish. This definitional vagueness makes it very doubtful that the United States can, consistent with
Constitutional due process constraints, fulfilf its obligation under the Convention to adequately engraft the definition
of torture into the domestic crirninal law of the United States.”); id. at 17 (prepared statement of Mark Richard :

- “Accordingly, the Torture Convention's vague definition concerning the mental suffering aspect of torture cannot be

resolved by reference to established principles of international law. In an effort to overcome this unacceptable
element of vagueness in Article I of the Convention, we have proposed an understanding which defines severe

mental pain constituting torture with sufficient specificity to . . . meet Constitutional due process requirements.”).

11
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conclude that Congress did not intend “severe physical pain or suffering” to include a category
of “physical suffering” that would be so broad as to negate the limitations on the other categories
of torture in the statute. Moreover, the “physical suffering” covered by the statute must be
“severe” to be within the statutory prohibition. We conclude that under sorue circumstances
“physical suffering” may be of sufficient intensity and duration to meet the statufory definition of
torture even if it does not involve “severe physical pain.” To constitute such forture, “severe
physical suffering” would have to be a condition of some extended duration or persistence as
well as intensity. The need to define a category of “severe physical suffering” that is different
from “severc physical pain,” and that also does not undermine the limited definition Congress
provided for torture, along with the requirement that any such physical suffering be “severe,”
calls for an interpretation under which “severe physical suffering” is reserved for physical
distress that is “severe” considering its intensity and duration or persistence, rather than merely
mild or transitory.” Otherwise, the inclusion of such a category would lead to the kind of
uncertainty in interpreting the statute that Congress sought to reduce both through its
understanding to the CAT and in sections 2340-2340A. : '

(3) The meaning of “severe mental pain or suffering.”
Section 2340 defines “severe mental pain or suffering” to mean:
the prolonged mental harm caused by or resulting from—

(A) the intentional infliction or threatened infliction of severe
physical pain or suffering;

(B) the administration or application, or threatened
administration or application, of mind-altering substances or other
procedures calculated to disrupt profoundly the senses or the
personality;

(C) the threat of imminent death; or

(D) the threat that another person will imminently be subjected to
death, severe physical pain or suffering, or the administration or
application of mind-altering substances or other procedures calculated
to disrupt profoundly the senses or personalityf. ]

18 U.S.C. § 2340(2). Torture is defined under the statute to include an act specifically intended
to inflict severe mental pain or suffering. Jd, § 2340(1).

An important preliminary question with respect to this definition is whether the statutory

_ 2 Support for concluding that there is an extended temporal element, or at least an element of persistence, in
“severe physical suffering” as a category distinct from “severe physical pain” may also be found in the prevalence of .
concepts of “endurance” of suffezing and of suffering 8s a “‘state” or “condition” in standard dictionary definitions.
See, e.g., Webster’s Third New International Dictionary at 2284 (defming “suffering” as “the endurance of or
submission to affliction, pain, loss™; “a pain endured”); Random House Dictionary of the English Language 1901
(2d ed. 1987) (“the state of 2 person or thing that suffers"); Funk & Wagnalls New Stondard Dictionary of the
English Language 2416 ( 1946) (“A state of anguish or pain”); American Heritage Dictionary of the English
Language at 1795 (“The condition of one who suffers”).

12
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[72]

list of the four “predicate acts” in section 2340(2)(A)(D) is exclusive. We conclude that
Congress intended the list of predicate acts to be exclusive—that is, to constitute the proscribed
“severe mental pain or suffering” under the statute, the prolonged mental harm must be cansed
by acts falling within one of the four statutory categories of predicate acts. We reach this
conclusion based on the clear langnage of the statute, which provides a detailed definition that
includes four categories of predicate acts joined by the disjunctive and does not contain a
catchall provision or any other language suggesting that additional acts might qualify (for

- example, language such as “including” or “such acts as”).”* Congress plainly considered very

specific predicate acts, and this definition tracks the Senate’s understanding concerning mental
pain or suffering when giving its advice and consent to ratification of the CAT. The conclusion.
that the list of predicate acts is exclusive is consistent with both the text of the Senate’s
understanding, and with the fact that it was adopted out of concem that the CAT’s definition of
torture did not otherwise meet the requirement for clarity in defining crimes. See supra note 21.
Adopting an interpretation of the statute that expands the list of predicate acts for “severe mental
pain or suffering” would constitute an impermissible rewriting of the statute and would introduce
the very imprecision that prompted the Senate to adopt its understanding when giving its advice
and consent to ratification of the CAT.

Another question is whether the requirement of “prolonged mental harm” caused by or
resulting from one of the enumerated predicate acts is a separate requirement, or whether such
“prolonged mental harm” is to be presumed any time one of the predicate acts oceurs. Although
it is possible to read the statute’s reference to “the prolonged mental harm caused by or resulting
from” the predicate acts as creating a statutory presumption that each of the predicate acts always
causes prolonged mental harm, we do not believe that was Congress’s intent. As noted, this
language closely tracks the understanding that the Senate adopted when it gave its advice and
consent to ratification of the CAT: :

in order to constitute torture, an act must be specifically intended to inflict severe
physical or mental pain or suffering and that mental pain or suffering refers to
prolonged mental harm caused by or resulting from (1) the intentional infliction or
threatened infliction of severe physical pain or suffering; (2) the administration or
application, or threatened administration or application, of mind altering
substances or other procedures calculated to disrupt profoundly the senses or the
personality; (3) the threat of imminent death; or (4) the threat that another person
will imminently be subjected to death, severe physical pain or sufferin g, or the
administration or application of mind altering substances or other procedures
calculated to disrupt profoundly the senses or personality.

3. Exec. Rep. No. 101-30 at 36. We do not believe that simply by adding the word “the” before
“prolonged harm,” Congress intended a material change in the definition of mental pain or

* These four categorics of predicate acts “are members of an ‘associated group or series,” justifying the
inference that items not mentioned were excluded by deliberate choice, not inadvertence.” Barnkart v. Peabody
Coal Co., 537 U.S. 149, 168 (2003) {quating United States v. Vonn, 535 U.S. 55, 65 (2002)). See also, e.g.,
Leatherman v. Tarrant County Narcotics Intelligence & Coordination Unit, 507 U.S. 163, 168 {1993); 2A Norman
J. Singer, Statutes and Statutory Construction § 47.23 (6th ed. 2000). Nor do we see any “contrary indications" that
would rebut this inference. Fonn, 535 U.S. at 65.

13

ACLU-RDI 4585 p.13 DOJ OLC 001121



Go To:

Overview — Pages 1,
Chronology — Pages

suffering as articulated in the Senate’s understanding to the CAT. The legislative history,
moreover, confirms that sections 2340-2340A were intended to fulfill—but not go beyond—the
United States’ obligations under the CAT: “This section provides the necessary legislation to
implement the [CAT]. ... The definition of torture emanates directly from article 1 of the

JCAT). The definition for ‘severe mental pain and suffering” incorporates the {above mentioned)

understanding.” S. Rep. No. 103-107, at 58-59 (1993). This understanding, embodied in the
statute, was meant to define the obligation undertaken by the United States. Given this
understanding, the legislative history, and the fact that section 2340(2) defines “severe mental
pain or suffering” carefully in language very similar to the understanding, we do not believe that
Congress intended the definition to create a presumption that any time one of the predicate acts
accurs, prolonged mental harm is deemed to result.

Tuming to the question of what constitutes “prolonged mental harm caused by or
resulting from” a predicate act, we believe that Congress intended this phrase to require mental
“herm” that is caused by or that results from a predicate act, and that has some lasting duration.
There is little guidance to draw upon-in interpreting this phrase.** Nevertheless, our
interpretation is consistent with the ordinary meaning of the statutory terms. First, the use of the
word “harm”—as opposed to simply repeating “pain or suffering”—suggests some mental
damage or injury. Ordinary dictionary definitions of “harm,” such as “physical or mental
damage: injury,” Webster's Third New International Dictionary at 1034 (emphasis added), or
“Iplhysical or psychological injury or damage,” American Heritage Dictionary of the English
Language at 825 (emphasis added), support this interpretation, Second, to “prolong” means to
“lengthen in time” or to “extend in duration,” or to “draw out,” Webster's Third New
International Dictionary at 1815, further suggesting that to be “prolonged,” the mental damage
must extend for some period of time. This damage need not be permanent, but it tust continue
for a “prolonged” period of time.” Finally, under section 2340(2), the “prolonged mental harm”
must be “caused by” or “resulting from™ one of the enumerated predicate acts. *

* The phrase “prolonged mentnl harm” does not appear in the relevant medical literature or elsewhere in the
United States Code. The August 2002 Memorandum concluded that fo constitute “prolonged mental harm,” there
must be “significant psychological harm of significant duration, .g., lasting for months or even years." Id. at I: see
also id. at 7. Although we believe that the mental harm must be of some lasting duration to be “prolonged,” to the
extent that that formulation was intended to suggest that the mental harm would have to last for at least “months or
even years,” we do not agree,

* For example, although we do not suggest that the statute is limited to such cases, development of 2 mental
disorder—such ns post-traumatic stress disorder or perhaps chronic depression—could constitute “prolonged mental
harm.” See American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders 369-76, 463-
68 (4th ed. 2000) ("DSM-IV-TR"}. See also, e.g., Repor: of the Special Rapporteur on Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment, UN. Doc. A/59/324, at 14 (2004) (“The most cormmon diagnosis
of psychiatric symptoms among tortuce survivors is said to be post-traumatic stress disorder. "); see also Metin
Basoghi et al,, Toreure and Mental Health: 4 Research Overview, in Ellen Gerrity et al. eds., The Mental Health
Consequences of Torture 48-49 (2001) (referxing to findings of higher rates of post-traumatic stress disorder in
studies involving torture survivors); Murat Parker et al., Psychological Effects of Torture: An Empirical Study of
Tortured and Non-Tortured Non-Political Prisoners, in Metin Basoglu ed., Torfure and lis Conseguences: Current
Treatment Approaches 71 (1992) (referring to findings of post-traumatic stress disorder in forture survivors).

_ ** "This is not meant to suggest that, if the predicate act or acts continue for an extended period, “protonged
mental harm” cannot occur unti! after they are completed. Early occurrences of the predicate act could cause mental
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. Although there are few judicial opinions discussing the question of “prolonged mental
harm,” those cases that have addressed the issue-are consistent with our view. For example, in
L the TVPA case of Mehinovic, the court explained that:

[The defendant] also caused or participated in the plaintiffs’ mental torture.
Mental torture consists of “prolonged mental harm caused by or resulting from:
the intentional infliction or threatened infliction of severe physical pain or
suffering; . . . the threat of imnminent death . .. . As set out above, plaintiffs
noted in their testimony that they feared that they would be killed by [the
defendant] during the beatings he inflicted or during games of “Russian roulette.”
Each plaintiff continues to suffer long-term psychological harm as a result of the
ordeals they suffered at the hands of defendant and others.

- 198 F. Supp. 2d at 1346 (emphasis added; first ellipsis in original). In reaching its conclusion,
the court noted that the plaintiffs were continuing to suffer serious mental harm even ten years
after the events in question: One plaintiff “suffers from anxiety, flashbacks, and nightmares and
has difficulty sleeping. [He) continues to suffer thinking about what happened to him during this
ordeal and has been unable to work as a result of the continuing effects of the torture he
endured.” 7d. at 1334. Another plaintiff “suffers from anxiety, sleeps very little, and has
frequent nightmares. . . . [He] has found it impossible to return to work.” Jd, at 1336. A third
plaintiff “has frequent nightmares. He has had to use medication to help him-sleep. His
cxperience has made him feel depressed and reclusive, and he has not been able to work since he
escaped from this ordeal.” Zd. at 1337-38, And the fourth plaintiff “has flashbacks and
nightmares, suffers from nervousness, angers easily, and has difficulty trusting people. These
effects directly impact and interfere with his ability to work.” Id. at 1340. In each case, these

{ mental effects were continuing years after the infliction of the predicate acts.

And in Sackie v. Asherofi, 270 F. Supp. 2d 596 (B.D. Pa. 2003), the individual had been
kidnapped and “forcibly recruited” as a child soldier at the age of 14, and over the next three to
four years had been forced to take narcotics and threatened with imminent death. Jd. at 597-98,
601-02. The court concluded that the resulting mental harm, which continued over this three-to-
four-year period, qualified as “prolonged mental harm.” Id. at 602,

Conversely, in Villeda Aldana v. Fresh Del Monte Produce, Inc., 305 F. Supp. 2d 1285
(S.D. Fla. 2003), the court rejected a claim under the TVPA brought by individuals who had
been held at gunpoint overnight and repeatedly threatened with death, While recognizing that
the plaintiffs had experienced an “ordeal,” the court concluded that they had failed to show that
their experience caused lasting damage, noting that “there s simply no allegation that Plaintiffs
have suffered any prolonged mental harm or physical injury as a result of their alleged
intimidation.” 74, at 1294-95.

harm that could continue—and become prolonged—during the cxtended period the predicate acts continued to
occur. Por example, in Sackie v. Asheroft, 270 F. Supp. 2d 596, 601-02 (E.D. Pa. 2003}, the predicate acts continued
over 2 three-to-four-year-period, and the court concluded that “prolonged mental harm” bad occurred during that
time. .
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(4) The meaning of ".s’pecg'ﬁcdfb! intended.”

It is well recognized that the term “specific intent” is ambiguous and that the courts do
not use it consistently. See 1 Wayne R. LaFave, Substantive Criminal Law § 5.2(e), at 355 &
0.79 (2d ed. 2003). “Specific intent” is most commonly understood, however, “to designate a
special mental element which is required above and beyond any mental state required with
respect to the actus reus of the crime.” Id. at 354; see also Carter v. United States, 530 U.S. 255,
268 (2000) (explaining that general intent, as opposed to specific intent, requires “that the
defendant possessed knowledge [only] with respect to the actus reus of the crime”). As one
respected treatise explains:

With crimes which require that the defendant intentionally cause a specific result,
what is meant by an “intention” to cause that result? Although the theorists have
not always been in agreement . . .., the traditional view is that a person who acts

- . . intends a result of his act . . . under two quite different circumstances:

(1) when he consciously desires that result, whatever the likelihood of that result

happening from his conduct; and (2) when he knows that that result is practically
certain to follow from his conduct, whatever his desire may be as {o that result.

1 LaFave, Substantive Criminal Law, § 5.2(a), at 341 (footnole omitted).

As noted, the cases are inconsistent. Some suggest that only a conscious desire {o
produce the proscribed result constitutes specific intent; others suggest that even reasonable
foreseeability suffices. In United States v. Bailey, 444 U.S, 394 (1980), for example, the Court
suggested that, at least “{i]n a general sense,” id. at 405, “specific intent” requires that one
consciously desire the result. Jd. at 403-05. - The Court compared the common law’s mens rea.
concepts of specific intent and general intent to the Model Penal Code’s mens rea concepts of
acting purposefully and acting knowingly. /4. at 404-05. “[A] person who causes a particular
result is said to act purposefully,” wrote the Cout, “if ‘he consciously desires that result,
whatever the likelihood of that result happening from his conduct.”” Jd. at 404 (internal
quotation marks omitted). A person “is said to act Ikmowingly,” in contrast, “if he is awarc ‘that
that result is practically certain to follow from his conduct, whatever his desire may be as to that
result.”™ Id. (internal quotation marks omitted). The Court then stated: “In a general sense,
‘purpose’ corresponds loosely with the common-law concept of specific intent, while
‘knowledge’ corresponds loosely with the concept of general intent.” [d. at 405.

In contrast, cases such as Unifed States v. Neiswender, 590 F.2d 1269 (4th Cir. 1979),
suggest that to prove specific intent it is enough that the defendant simply have “knowledge or
notice” that his act “would have likely resulted in” the proscribed outcome. Jd. at 1273.
“Notice,” the court held, “is provided by the reasonable foreseeability of the natural and probable
consequences of one’s acts.” Jd.

We do not believe it is useful to try to define the precise meaning of “Spcc.iﬁc intent” in
section 2340.”" Tn light of the President’s directive that the United States not engage in torture, it

_2? In the August 2002 Memorandurn, this Office concluded that the specific intent element of the statute
required that infliction of severe pain or suffering be the defendant’s “precise objective” and that it was not enough
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would not be appropriate to rely on parsing the specific intent element of the statute to approve

" as lawful conduct that might otherwise amount to torture. Some observations, however, are

appropriate. It is clear that the specific intent element of section 2340 would be met if a
defendant performed an act and “consciously desire[d]” that act to inflict severe physical or
mental pain or suffering. 1 LaFave, Substantive Criminal Law § 5.2(a), at 341. Conversely, if
an individual acted in good faith, and only after reasonable investigation establishing that his
conduct would not inflict severe physical or mental pain or suffering, it appears unlikely that he
would have the specific intent necessary to violate sections 2340-2340A. Such an individual
could be said neither consciously to desire the proscribed result, see, e.g., Bailey, 444 U.S. at
405, nor to have “knowledge or notice” that his act “would likely have resulted in” the
proscribed outcome, Neiswender, 590 F.2d at 1273. '

Two final points on the issue of specific intent: First, specific intent must be
distinguishied from motive. There is no éxception under the statute permitting torture to be used
for a “good reason.” Thus, a defendant’s motive (to protect national security, for example) is not
relevant to the question whether he has acted with the requisite specific intent under the statute,
See Cheek v. United States, 498 U.S. 192, 200-01 (1991). Second, specific intent to take a given
action can be found even if the defendant will take the action only conditionally. Cf, eg.,
Holloway v. United Stares, 526 U.S. 1, 11 (1999) (“[ A] defendant may nof negate a proscribed
intent by requiring the victim to comply with a condition the defendant has no right to impose.”).
See also id. at 10-11 & nn. 9-12; Model Penal Code § 2.02(6). Thus, for example, the fact that a
victim might have avoided being tortured by cooperating with the perpetrator would not make
permissible actions otherwise constituting torture under the statute. Presumably that has
frequently been the case with torture, but that fact does not make the practice of torture any less
abhorrent or unlawful.®

Please let us kna_w if we can be of further assistance.
PO A

Daniel Levin
Acting Assistant Attorney General

that the defendant act with knowledge that such pain “was reasonably likely to result from his actions™ {or even that
that result “is certain to eccur™). /d. at 3-4. We do not reiterate that fest here. )

™ In the August 2002 Memorandum, this Office indicated that an element of the offense of torture was that the
act in question actually result in the infliction of severe physical or menta pain or suffering. See {d. at 3, That
conclusion rested on a comparison of the statute with the CAT, which has a different definition of “torture” that
requires-the actual infliction of pain or suffering, and we do not believe that the statute requires that the defendant
actually inflict (as opposed to act with the specific intent to inflict) severe physical or mental pain or suffering, .
Compare CAT art, 1(1} (“the term *torture’ means any act by which severe pain or suffering, whether physical or
mental, is intentionally inflicted””) (cmphasis added) with 13 U.S.C, § 2340 ("“torture” means an act . . . specificalfy
intended to inflict severe physical or mental pain or suffering”) (emphasis added). It is unlikely that any such
requiremnent would make any practical difference, however, since the statute also crimmnalizes atterpts to commit
torture. Jd. § 2340A(a). : '
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U.S. Department of Justice
Office of Legal Counsel
Office of the Principal Deputy Assistant Atiorney General Washington, D.C. 20530
May 30, 2005

MEMORANDUM FOR JOHN A, RIZZO
SENIOR DEPUTY GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY

Re: Application of United States Qbligations Under-Article-I 6-of the
Convention Against Torture to-Certain Technigues that May Be
Used in the Interrogation of High Value al Qaeda Detainees

You have asked us to address whether certain “enhanced interrogation techniques”
employed by the Ceatral Intelligence Agency (“CIA") in the interrogation of high value al Qaeda
detainees are consistent with United States obligations under Article 16 of the United Nations
Convention Against Torture and Other Cruel, ihuman or Degrading Treatment or Punishment,
Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 UN.T.S. 85 (entered into force for U.S.

Nov. 20, 1994) (“CAT”). We conclude that use of these techniques, subject to the C1A’s careful
screening criteria and limitations and its medical safeguards, is consistent with United States
obligations under Article 16."

By its terms, Aiticle 16 is limited to conduct within “tersitory under [United States] _
jurisdiction.” We conclude that territory under United States jurisdiction includes, at most, areds

! Our analysls and conclusions are limited to the specific legal issucs we address in this memorandui. We
note that we have previousty concluded that nse of thess techniques, subject ta the limits and safeguards required by
the intérogation prograth, does not violate the federal prohibition on torture, codified 2t 18 U.S.C. §§ 2340-2340A, -
See Memorandum for John A, Rizzo, Seaior Deputy General Counsel, Central Intelligence Agency, from Stever G,
Bradbury, Principal Deputy Assistant Attorney General, Office of Legal Counsel, Rer Application of 18 US.C
8§ 2340-23404 to Cerlain Technigues that May Be Used in the Inferrogation of a High Value al Qoeda Detaines
(May 10, 2005); see nfso Memorandam for John A. Rizzo, Senior Deputy General Counsel, Central Intelligence
Agency, from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal Connsel, Re:
spplication of 18 US.C. §§ 2340-23404 fo the Combined Use of Cerfoin Technigues in the Intferrogation of High
Vuive al Qaeda Detainees (May 10, 2005) (concluding that the anticipated conbined use of these techniques would
not viclete the federal prohibition on torture). The legal advice providad in this memorandum does not repressnt (he
policy views of the Deparlment of Justice conceming the use of any interrogation methods,
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over which the United States exercises at least de facto authority as the government. Based on

i * CIA dssurances, we understand that the interrogations do not take place in any such areas, We
therefore conclude that Asticle 16 is inapplicable to the CIA’s inferrdgation practices and that
those practices thus cannot violate Articte 16. Further, the United States undertook its
obligations under Article 16 subject to a Senate reservation, which, as rélevant here, explicitly
limits those obligations to “the cruel, unusual and inhumane treatment . . . prohibited by the Fifth
Amendment . . . to the Constitution of the United States.” There is a strong argument that
through this resérvation the Senate intended to limit the scope of United States obligations under
Article 16 to those imposed by the relevant provisions of the Constitution. As construed by the
courts, the Fifth Amendment does not apply to aliens outside the United States. The CIA has
assured us that the interrogation techniques are not used within the United States or against
United States persons, including both United States citizens and lawful permanent residents.
Because the geographic limitation on the face of Asticle 16 renders it inapplicable to the CIA
inte;Togation program in any event, we need not decide in this memorandum the precise effect, if
‘eny, of the Senate reservation on the geographic reach of United States obligations under Asticle
16. For these reasons, we conclude in Part Il that the interrogation techniques where and as used
by the CIA are not subject to, and therefore do not violate, Article 16.

Notwithstanding these conclusions, you have also asked whether the interropgation
“techniques at issue would violate the substantive standards epplicable to the United States under
Article 16 if, contraty to our conclusion in Part IL, those standards did extend to the CIA
interrogation program, As detailed below in Part [, the relevant constraint hete, assuming
B Article 16 did-apply, would be the Fifth Amendment’s prohibition of executive conduct that
' “shocks the conscience.” The Supreme Court has emphasized that whether conduct “shocks the
conscience” is a highly context-specific and fact-dependent question. The Court, however, has
not sef forth with precision a specific test for ascertaining whether conduct can be said fo “shock
the conscience” and has disclaimed the ability to do so. Moreaver, there are few Supreme Court
cases addressing whether conduct “shocks the conscience,” and the few cases there are have all
atisen in very different contexts from that which we consider here.

For these reasons, we cannot set forth or apply a presise test for ascectaining whether
conduct can be said to “shock the conscience.” Nevertheless, the Court’s “shocks the
conscience” cases do provide some signposts that can guide our inquicy. In particular, on
baiancg the cases are best read 1o require a determination whether the conduct is “‘arbitrary in
the constitutional sense,” Comnty of Sacramento v. Lewis, 523 U.S. 833, 846 (1998) {citation

? The reservation provides in full:

- —— Fhatdhe-United-SlatisTonsidtrs el bound Uy the Yol palion nde AZudle 16 1o prevent “cruel,

inhigtan or degrading trealment or punishment,” only insofar as the term “cruel, inbwmanor, Lol
_. .. Geprading treaiment.or.puaishimenthmeans-the oniel HHISHE] BFY TRRGnane Ueatment of

punistuncnt prohibited by the Fifth, Bightly, and/or Fourteenth Amendmients to the Coastitution of

the United States.

136 Cong. Rec. 36198 (1990). As we explain below, the Eighth and Fousicenth Amendments are not applicable in

this context.
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. omitted); that is, whether it involves the “exercise of power without any reasonable justification

i in the service of a legitimate governmental objective,” id. “{Clonduct intended to injure in some
way unjustifiable by any government interest is the sort of official action most likely to rise to
the conscience-shocking level ” Id. at 849. Far from being constifutionally arbitrary, the
interrogation techniques at issu¢ here are employed by the CIA only as reasonably deemed
necessary to protect against grave threats to United States interests, & determination that is made
at CIA Headquarters, with input from the on-scene interrogation team, pursuant fo careful
screening procedures that ensure that the techniques will be used as little as possible on as few
detainees as possible. Moreaver, the techniques have been carefully designed to minimize the -
risk of suffering or injury and to avoid inflicting any serious or lasting physical or psychological
harm. Medical screening, monitoring, and ongoing evaluations further lower such risk.
Significantly, you have informed us that the CIA believes that this program is largely responsible
for preventing a subsequent attack within the United- States. Because the CIA interrogation
program is carefully.limited to further a vital government interest and designed to avoid
unnecessary or serious harm, we conclude that it cannot be said to be constitutionally arbiirary.

The Supreme Court’s decisions also suggest that it is appropriate to consider whether, in
light of “traditional executive behavior, of contemporary practice, and the standards of blame
generally applied to them,” use of the techaiques in the CIA interrogation program “is so

- egregious, so outrageous; that it may fairly be said to shock the contemporary conscience.” 7d. at
847 n.8. We have not found evidence of traditional executive behavior or contemporary practice
either condemning or condoning an interrogation program carefully limited to further a vital
govemment interest and designed to avoid unnecessary or serious harm. We recognize,
however, that use of coercive interrogation techniques in other contexts—in different setiings,
for other purposes, or absent the CIA's safeguards—might be thought to “sliock the conscience.”
Cf., e.g., Rochinv. California, 342 U 8. 165, 172 (1952) (finding that pumping the stomach of' a
criminal defendant to obtain evidence “shocks the conscience”); U.S. Army Field Manual 34-52:
Intelligence Interrogaiion (1992) (“Field Manual 34-52") (detailing guidelines for interrogations
in the context of traditional warfare), Department of State, Country Reports cn Human Rights
Praciices (describing buman-rights abuses condemned by the United States). We believe,
however, that each of these other contexts, which we describe more fully below, differs critically
from the CIA interrogation program in ways that would be unreasonable to ignore in examining
whether the conduct involved in the CIA program “shock{s] the contemporary conscience.”
Ordinary criminal investigations within the United States, for example, involve fundamentally
different government interests and implicate specific constitutional guarantees, such as the
privilege against self~incrirnination, that are not at issue here, Furthermore, the CIA
interrogation techniques have all beeri adapted from military Survival, Evasion, Resistance,
Escape (“SERE") training. Although there are obvious differences between training exercises
and actual interrogations, the fact that the United States uses similar techniques on its own troops

=‘—‘—’;‘-'-'-:'—“:—“f‘-'Wg:psmmmngiy%ﬁggem%ha%ih%ﬁ-edﬂmmcwawgmmﬁh@:rm
pale,

Given that the CIA interrogation program is carefully limited to further the Government’s
paramount interest in protecting the Nation while avoiding unnecessery or serious harm, we
conclude that the interrogation program cannot “be said to shock the contemporary conscience”
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when considered in light of “traditional executive behavior” and “contemporary practice.”
Lewis, 523 US. at 847 n.8.

Elsewhere, we have described the CIA interrogation program in great detail. See
Memorandum for John A. Rizzo, Senior Deputy General Counsel, Central Intelligence Agency,
from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal
Counsel, Re: Application of 18 U.S.C. §§ 2340-23404 to Certain Technigues that May Be Used
in the Interrogation of a High Value ol Qaeda Detainee at 4-15, 28-45 (May 10, 2005)
("Techniques”); Memorandum for John A. Rizzo, Senior Deputy Gensral Counsel, Central
intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant Attorney General,
Office of Legal Counsel, Re: Application of 18 US.C. §§ 234G-23404 1o the Combined Use of
Certain Techniques in the Interrogation of High Value al Qaeda Detainees at 3-9 (May 10,
2005) (“Combined Use™). The descriptions of the techniques, including all limitations and
safeguards applicable to their use, set forth in Techniques and Combined Use are incorporated by
reference herein, and we assume familiarity with those descriptions. Here, we highlight those
aspects of the program that are most important to the question under consideration. Where
appropriate, throughout this opinion we also provide more detailed background information
regarding specific high value detainees who are-representative of the individuals en whom the
techniques might be used.’

A

Under the CIA’s guidelines, several conditions must be satisfied before the CIA

~ " considers employing enhanced techniques in the interrogation of any detainee. The CIA must,

? The CIA has reviewed and confirmed the acouracy of our deseription of he interrogation program,
including its purposes, methods, limitations, 2nd results,

'rozyﬁmn b
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based on available intelligence, conclude that the detainee is an important and dangerous
member of an al Qaeda-affiliated group. The CIA must then determine, at the Headquarters
level and on a case-by-case basis with input from the on-scene interrogation team, that cnhanced
interrogation methods are needed in a particular interrogation. Finally, the enthanced techniques,
which have been designed and implemented to minimize the potential for serious or unnecessary
harm to the detainees, may be used only if there are no medicaf or psychological ‘
coatraindications.

: G “ihie CIA Uses ennanced interrogation techniques
unterterronst er (“CTC”) determines an individual to be a “High Value
Detainee,” which the CIA defines as:

4 detainee who, until time of capture, we have reason to believe: (1) is a senior
member of al-Qai’da or an al-Qai'da associated terrorist group (Jemaah
Islamiyysh, Egyptian Islamic Jihad, al-Zarqawi Group, etc.); (2) has knowledge
of imminent terrorist threats against the USA, its military forces, its citizens and
organizations, or its allies; or that has/had direct involvement in planning and
preparing terrorist actions against the USA or its allies, or assisting the al-Qai’da
leadership in planning and preparing such terrorist actions; and (3) if released,
constitutes a clear and continuing threat to the USA orits allies.

g1, Acting Assistant Attorney General, Office of Legal Counsel, from
Assistant General Counsel, Central Intelligence Agency at 4 (Jan. 4, 2005)
@), The CIA, therefore, must have reason to believe that the detainee is a
senior member (rather than a mere “foot soldier”) of al Qaeda or an associated terrorist
organization, who likely has actionable intelligence concerning tecrarist threats, and who poses a
significant threat to United States interests. '

The “waterboard,” which is the most intense of the CIA interrogation techniques, is
subject to additional limits. Tt may be used on a High Value Detainee only if the CIA has
“credible intelligence that a terrorist attack is imminent™; “substantial and credible indicators that
the subject has actionable intelligence that can prevent, disrupt or delay this attack”, and “[o)ther
interrogation methods have failed to elicit the information for] CIA has elear indications that

other . methods are unlikely to elicit this information within the perceived time limit for

T preventing e areck. Leer from John A. Bazzo, Acling General Counsel , Central Intelligence

B Agency, to Daniel Levin, 'Ac_;t'ing Assistant Attorney General, Office of Lepal Counselats.
AT 22008y [ August 2 Rizzo Letter”) (attachment).

da e the e custady of 94 dc:aimeP
: D gnd has employed enhanced lechniques to varying
in the interrogations of 28 of these detainees. We understand that two individuals
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ve of the high value detainees on whom enhanced techniques have

ﬁthe CIA took custody o whom the CIA.
e concerning the pre-election threat to the Unted States. See

Associate General Counsel, Central Intelligence Agency, to

© representati
been, or might be, used, On
believed had actionable intel
Letter from
Diniel Levi
(“August 25 etter”).
members of the Taliban, and the al-

arran eda meetmg betwcc
CIA Memo, s e ;

tenswe cormchons to vancus a! Qaed

Inteliigence indicated that prior to his capture, St “perform{ed] critical
facilitation and finance activities for al-Qa’ide,” mclud:ng “Lranspomng people, funds, and
documents.” F Idsmith, III, Asmstant Attorney General, Office of Legal
Counsel, fromg i al Co sel Csntra[ Intclhgence Agency

' od an active part in planning sttacks
had extensive contacts with
Khalid Shaykh Muhammad
as captured while on & mission

a8 arqawi. See CIA Directorate of Intelligence,
us Eﬁorfs Grmdngowrz al-Qa'ida 2 (Feb. 21, 2004). '

Consistent with its heightened standard for use of the waterboard, the CIA has used this
technique in the interrogations of only three detainees to date (KSM, Zubaydah, and ‘Abd Al
Rahim Al-Nashiri) and has not used it since the March 2003 interrogation of KSM. See Letter
from Scott W. Mulier, General Counsel, Central Intelligence Agency, to Jack L. Goldsmith I,
Assistant Attorney General, Gffice of Legal Counsel at 1 (June 14, 2004).

We understand that Abu Zubaydah and KSM are representative of the types of detainees
on whom the waterboard has been, or might be, used. Prior to his capture, Zubaydah was “one
of Usame Bin Laden’s key lieutenants.” CIA, Zayn al-Abidin Mubammad Husayn ABU
ZUBAYDAH at 1 (Jan_ 7, 2002) (“Zubaydah Biography”). Indeed, Zubaydah was al Qaeda’s

third or fourth highesi ranking member and had been involved “in every major terrorist operation

carried out by al Qaeda.” Memorandum for John Rizzo, Acting General Counsel, Central
Intelligence Agency, from Jay S. Bybee, Assistant Attorney General, Office of Legal Counsel,
Re: Interrogation of al Qaeda Operative at 7 (Aug. 1, 2002) (“Interrogation Memorandum”),
Zubaydah Biography (noting Zubaydah's involvement in the September 11 attacks). Upon his
capture on March 27, 2002, Zubaydah became the most senior member of al Qaeda in United

States cusmdy See IG Reporr at 12,

Wsiﬂmt Attorney General, Office of Legal Counsel at 2 (Aug. 25, 2004)

T Bt et

Pr:or to his capture, the ClA
.. based on his
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- close relationship with Usama Bin Laden and his reputation among the al-Qa’ida rank end file”
( Id. After the September 11 attacks, KSM assumed “the role of operations chief for al-Qa’ida
: around the world.” CIA Directorate of Intelligence, Khalid Shaykh Muhammad: Preeminent
Source on Al-Qa'ida 7 (July 13, 2004) (“Preeminent Source”™). KSM also planned additional
attacks within the United States both before and after September 11. See id. at 7-8; see also The
9/11 Commission Report: Final Report of the National Commission on T errorfs! Attacks Upon
the United States 150 (official gcv 't ed. 2004) (“9/11 Commission Repor(”)."

2

Even with regard to detainees who satisfy these threshold requirements, enhanced
techniques are considered only if the on-scene interrogation team determines that the detainee is
withholding or mampuiatmg information. In order to make this asscssmeat, mtcrmgators
conduct an initial interview “in a relatively benign environgept.” Fax anislLevin, Acting
Assistant Attorney Genersl, Office of Legal Counsel, from{Ee i Associate
General Counsel, Central Intelligence Agency, Re: Brrckgrmm aper on CIA s Combined Use
of Interrogation Technigues at 3 (Dec. 30, 2004} (“Background Paper”). At this stage, the
detainee is “normally clothed but seated and shackled for security purposes,” and the
interrogators teke “an open, non-threatening approach.” Id. Inorder (o be judged participatory,
however, a high value detainee “would have to willingly provide information en actionable
threats and location information on High-Value Targets at large—not lower level information.”
Id. If the detainee fails to mest this “very high” standard, the interrogation team develops an
interrogation plan, which generally calls for the use of enhanced techniques only as necessary

{ and in escalating fashion. See id. at 3-4; Techniques at 5.

Any interrogation plan that involves the use of cuhanced techniques must be reviewed
and approved by “the Directer, DCI Countertcrmnsl Center, mth the concurrence of the Chief,
C1C I_egaI (rroup George J. Tenet, Dirgglor al Intel g
Inferroo onducted Pursuant (o the i Sai g e

2t 3 (Jan. 28, 2003) (“Inrermgar:on Gurde;‘me&’) Each approval lasts for 2
period of at most 30 days, see id. at 1-2, although enhanced interrogation techniques are
generally not used for mere than seven days, see Background Paper at 17.

sar oxample, afier medical and psychological examinations found no contraindicatioas,
s interrogation team sought and obtained approval to use the following techniques:
at{cnuon grasp, walling, fa cial slap, wall standing, stress posllmns and sleep
deprivation. See Augusr QW:&RH at 2. The interrogation team “carefully analyzed
Gul’s responsiveness to different areas of inquiry” during this time and noted that his resistance
increased as ques nomr.g moved to h:s know:eage of operational terrorist activities.” Ia'. at3.

R ot kbt e e e, I ]

* Al-Nashin, the only other detainee to be subjected to the waterboard, planned the bombing of the US.S.
————— e Y I WA SUMER U T g 350 35 Ue et or & {83 operations 10 2nd around the mma”“‘I"“""siﬁ‘" T
9711 Commission Report a1 153,

¥ You have informed us that the current practice is for the Director of the Central Infellipence Ageucy to
make this determination personally,

T0P SECRET]
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B fcigned memory problems (which CIA psychologists ruled out through
intelligence and memory tests) in order to avoid answering questions. /d

At that point, the interrogation team believed F"maintai_ns a tough, Mujehidin
fighter mentality and has conditioned himself for a physical interrogation.” /d. The team
therefore concluded that “more subtle inferrogation measures designed more to weaken
physical ability and mental desire ta resist interrogation over the long run are likely to be more
effective.” Id. For these reasons, the team sought authorization to use dietary manipulation,
nudity, wates dousing, and abdominal sfap. Id. at 4-5. In the team’s view, adding these
techniques would be especially helpful ecause he appeared 10 have a particular
weakness for food and also seemed especially modest. See id. at 4.

The CIA used the waterboard extensively in the interrogations of KSM and Zubaydab,
but did so only after it became clear that standard intecrogation techniques were not working.
Interrogators used enhanced techniques in the interrogation of al-Nashiri with notable results as
sarly as the first day. See /G Report at 35-36. Twelve days into the interrogation, the CIA
subjected al-Nashiri to one session of the waterboard during which water was applied two times,
See id, at 36. - ’

3.

. Medical and psychological professionals from the CIA’s Office of Medical Services
(“OMS") carefully evaluate detainees before any enhanced technique is authorized in order to
ensure that the detainee “is not likely to suffer any severe physical or mental pain or suffering as
a result of interrogation.” Techniques at 4, see OMS Guidelines on Medical and Psychological
Support to Detainee Rendition, Interrogation and Detention at 9 (Dec. 2004) (“OMS
Guidelines”). In addition, OMS officials continuously monitor the detainee’s condition
throughout any interrogation using enhanced- techniques, and the interrogation team will step the
use of particular techniques or the interrogation altogether if the detainee’s medical or
psychological condition indicates that the detainee might suffer significant physical or mental
harm. See Technigues at 5-6. OMS has, in fact, prohibited the use of certain techniques in the
interrogations of certain detainees. See id. at 5. Thus, no technique is used in the interrogation
of any detainee—no matter how valuable the information the CIA believes the detainee has—if
the medical and psychological evaluations or ongoing monitoring suggest that the detainee is
Jikely to suffer serious hanm. Careful records are kept of each interrogation, which ensures
accountability and aliows for engoing evaluation of the efficacy of each technique and its
potential for any unintended orinappropriate results. See id.

e Yourofiice has informed us that the CIA believes that “the intelligence acquired from
these inferrogations has Been a key reason why al-Qa 102 has failed 10 Jaunch a spectacular attack
in the West since 11 September 2001.” Memorandum for St o beincinal Llop
Assistant Attorney General, Office of Legal Counsel, from [ Hi

ﬁDC‘I Counterterrorist. Center, Re: Effectiveness of the CI4 Counterintelligence

nterragation Jechniques at 2 (Mar. 2, 2005) (“Effectiveness Memo™). In particular, the CIA

TOP SECRET
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.believes that it would have been unable to obtain critical information from numerous detainees,

including KSM and Abu Zubaydah, without these enhanced techniques. Both KSM and
Zubaydah had “expressed their belicfthat the general US population was ‘weak,’ lacked
resilience, and would be unable to ‘do what was necessary’ to prevent the terrorists from
succeeding in their goals,” Jd. at 1. Indeed, before the CIA used enhanced techniques in its
interrogation of KSM, KSM resisted giving any answers fo questicns about future attacks,.
simply noting, “Soon, you will know.” Id. We understand thiat the use of enhanced techniques
in the interrogations of KSM, Zubaydah, and others, by contrast, has yielded critical infarmation.
See IG Report at 86, 90-91 (describing increase in intelligence reports attributable to use of
enhanced techniques). As Zubaydah himself explained with respect to enhanced techniques,

“brothers who are captured and interrogated are permitied by Allah to provide information when
they believe they have ‘reached the limit of their ability to withheld it’ in the face of
psychological and physical hardships.” Effectiveness Menio at 2. And, indeed, we underslend
that since the use of enhanced techniques, “KSM and Abu Zubaydah have been pivotal sources
because of their ability and wiflingness to.provide their analysis and speculation about the
capabilitics, methodologies, and mindsets of terrorists.” Preeminent Source at 4.

despite substantial setbacks over

Nevertheless, curtent CIA threat reporting indicates that,
e i : ited Sia Drercols

0O DOSE 4 OTAY

: ; : e You have
informed us that the CIA believes that enhanced interrogation techniques remain essential to
obtaining vital intelligence necessary to detect and disrupt such emerging threats.

In understanding the effectiveness of the interrogation program, it is important to keep
two related points in mind. First, the total value of the program cannot be appreciated solely by
focusing on individual pieces of information. According to the CLA Inspector General:

CTC frequently uses the information from one detainee, as well as other sources,
to vet the information of another detainee. Although lower-level detainees
provide less information than the high value detainees, information from these
detainees has, on many occasions, supplied the information needed to probe the

“high value detainees furtner. . .. |1 Jhie (Nangulation of IMtelligence provides a
_fuller knowledge of A_I-Qa’ida acti\_ritics than would be possible from a single

T T dtainee.

IG Report at 86. As illusirated below, we understand tliat even interrogations of comparatively
lower-tier high value detainees supply information that the CLA uses to validate and assess
information elicited in other interrogations and through other methods. Intelligence acquired

TOP )EC'RETJ 4
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from the interrogation program also enhances other intelligence methods and has helped to build
the CIA’s overall understanding of al Qaeda and'its affiliates. Second, it is difficult to quentify
with confidence and precision the effectiveness of the program. As the /G Report notes, it is
difficult to determine conclusively whether interrogations have pravided information criticsl to
interdicting specific imminent attacks. See id. at 88. And, because the CIA has used enhanced
techniques sparingly, “there is limited data on which to assess their individual effectiveness.” fd.
at 89. As discussed below, however, we understand that interrogations have led to specific,

, actionable intelligence as well as a general increase in the amount of intelligence regarding al

L Qaede and its affiliates, See id at 85-91,

With these caveats, we turn to specific examples that you have provided to us. You have
informed us that the interrogation of KSM—once enhanced techniques were employed—led to
the discovery of a KSM plot, the “Second Wave,” “to use East Asian operatives fo crash &
hijacked airliner into™ a building in Los Angeles. Effectiveness Memo st 3. You have informed
us that information obtained from KSM also led 1o the capture of Riduan bin Isomuddin, better
known as Hambali, and the discovery of the Guraba Cell, & 17-member Jemaah Islamiyah cell

tasked with exccuting the “Second Wave” Seeid. at 3-4; CIA Directorate of Intelligence, Al-
Qa 'ida’s Ties to Other Key Terror Groups: Terrorists mecs ina Cﬁ:a: n 2 (Aug. 28, 2003). More
specifically, we understand that KSM admitted that he had aske - 1th deliverin

larie sim of money to an al Qaeda associate, See Fax from]

DCI Counterterrorist Center, Briefing Noteson the ciainee Repor!mg atl
pr. 15, 2005) (“Briefing Notes”). Khan subsequeatly identified the associate (Zubair), who

was then captured. Zubalr, in turn, provided information that led to the arrest of Hambali. See
id. The information acquired from these captures allowed CIA interrogators to pose more
specific questions to KSM, which led the CIA to Hambali’s brother, al-Hadi. Using information
obtained from multiple sources, al-Hadi was captured, and he subsequently identified the Guraba
cell. See id at 1-2. With the aid of this additional information, interrogations of Hambali
confirmed much of what was learned from KSM

Interrogetions of Zubaydah—again, once enhanced techniques were employed—
furnished detailed information regarding al Qaeda’s “organizational structure, key operatives,
and modus operandi” and identified KSM as the mastermind of the September 11 attacks. See
Briefing Notes at 4. You have informed us that Zubaydah also “provided significant information
on two operatives, {including] Jose Padillal,] who planned to build and detonate a ‘dirty bomb’
in the Washington DC area.” Effectiveness Mero at 4. Zubaydah and KSM have also supplied
:mpon‘ant information about al-Zarqawi and his netvvoris. See T _ L Goldsmlth 1,

TOP SECRETY
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More generally, the CIA has informed us that, since March 2002, the inteiligence derived
from CIA detainces has resulted in more than 6,000 intelligenze reparts and, in 2004, aceounted
for approximately half of CTC's reporting oa al Qaeda. See Briefing Notes a1 1: see also JG
Repori at 86 (noting that from September |1 2001, through Aprii 2003, the CIA “produced over
3,000 intelligence reports from™ a few high value detainees). You have informed us that the

substantial majority of this intelligence
T miterrogation techmiques =T T
indispensalbie 10 the r-

1 detainees s 1bj

" As with KSM, we discuss only a poition of the intelligence obtained Uuough interrogations of Zubaydah.
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There are three categories of enhanced inferrogation techniques: conditioning techniques,
corrective techniques, and coercive techniques. See Background Paper at 4. As noted a'bo_vel
each of the specific enhanced techniques has been adapted from SERE-raining, where similar
techniques have been used, in some form, for years on United States military personnel. See
Techniques at 6; IG Report at 13-14.

1. Conditioning rechniques

Conditioning techniques are used to put the datainee in a “baseline” state, and to -
“demonstrate to the [detainee] that he has no contro! over basic human needs.” Background
Paper at 4. This “creates . . . a mindset in which [the detainee) [earns to perceive and value his -
personal welfare, comfort, and immediate needs more than the information he is protecting.” /d.
Conditioning techniques are not designed to bring about immediate results. Rather, these
technigues are useful in view of their “cumnulative effect . . ., used over time and in combination
with other interrogation techniques and intelligence exploitation methods.” Id. at 5. The specific
conditioning techniques are nudity, dietary manipulation, and sleep deprivation.

" Nudity is used to induce psychological discomfort and because it allows interrogators to
reward detainees instantly with clothing for cooperation. See Technigues at 7, Although this
techuique might cause embarrassment, it does not involve any sexual abuse or threats of sexual
abuse. See id. at 7-8. Because ambient air temperatures are kept above 68°F, the technique is at
most mildly physically uncomfortable and poses no threat to the detainee’s health. /d at 7.

Dietary manipulation invelves substituting a bland, commercial liquid meal for a-
detainee's normal diet. We understand that its use can increase the effectiveness of other
techniques, such as sleep deprivation. As a guideling, the CIA uscs a formula for caloric intake
that depends on a detainee’s body weight and expected level of activity and that ensures that
caloric intake will always be set at or above 1,000 kcal/day. See id. at 7 & n.10.* By
cemparison, commercial weight-loss programs used within the United States got uncommenly
limit intake to 1000 kcal/day regardless of body weight, Detainees are rionitored at all times to
ensure that they do not lose more than 10% of their starting body weight. See id, at 7. The CIA
also sets a minimum fluid inteke, but a detainee undergoing dietary manipulation may drink as
much water gs he pleases. See id. '

Sleep deprivation involves subjecting a detaines to an extended period of sleeplessness.
Interrogators employ sleep deprivation in order to weaken a detainee’s resistance. Althoughup
to 180 hours may be authorized, the CIA has in fact subjected only three detainees to more than

ACLU-RDI 4

__',J:_S we explained in Technigues; “The CIA penemlly follows as a guideline a calore requirement 0f $00

kcal/day + [0 kealkg/day. This quantity is multiplied by 1.2 for a sedentary activity leve! or 1.4 fora moderate
activity level. -Regardless of this formulz, the recommended minimum calorie intake is {500 keal/day, and in no
event is the detainee allowed fo receive fess than 1000 keal/day.” Jd. at 7 (footmote omitled), The guideline caloric®
intake for a delainee who weighs 150 pounds (approximately 68 kilograms) would therefore be nearly 1,700
kealfday for scdentary activity and would be more than 2,200 keal/day for moderate activity.
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. 96 hours of sleep deprivation. Generally, a detainee undergoing this technique is shackled ina

’ standing position with his hands in front of his body, which prevents him from falling asleep but
also allows him to move around within 2 two- to three-foot diameter. The detainee’s hands are
generally positioned below his chin, although they may be raised above the head for a period not
10 exceed two hours. See id. at 11-13 (explaining the procedures at fength). As we have
previously noted, sleep deprivation itself generally has few negative effects (beyond temporary
cognitive impairment and transient hallucinations), though some detainecs might experience
transient “unpleasant physical sensations from prolonged fatigue, including such symptams as
impairment to coordinated body movement, difficulty with speech, nausea, and blurred vision.”
Id. at 37; see also id. 37-38. Subjects deprived of sleep in scientific studies for longer than the
180-hour limit imposed by the CIA generally retumn to normal neurological functioning with as
{ittie as one night of normal sleep. See id. at 40. In light of the ongoing and careful medical
monitoring undertaken by OMS and the authority and obligation of all members of the
interrogation team, and of OMS personnel and other facility staff, to stop the procedure if
necessary, this technique {s not be expected to result in any detainee experiencing extreme
physical distress. See id at 38-39.°

With respect to the shackling, the procedures in place (which include constant monitoring
by detention persontiel, via closed-cireuit television, and intervention if necessary) minimize the
risk that a delainee will hang by his wrists or otherwise suffer injury from the shackling. See id.
at 11. Indeed, these procedures appear to have been éffective, as no detainee has suffered any -
lasting harm from the shackling, Seeid.

{ Because releasing a detainee from the shackles wouid present a security problem and
would interfere with the effectiveness of the technique. a d ergoing stecp deprivation
frequently wears an adult diaper. See Letter firo : . Associate General
Counsel, Central Intelligence Agency, to Dan Levi sistant Attorney General, Office
of Legal Coursel at 4 (Oct. 12, 2004) (“October 1 2§§ V.eifer”). Diapers are checked and
changed as needed so that no detainee would be allowed to remain in 2 soiled diaper, and the
detainee’s skin condition is monitored. See Technigues at 12, You have informed us that diapers
are used solely for sanitary and health reasons and not in order to humiliate the detainee.

2. Corrective technigues

Corrective techniques entail some degree of physical interaction with the detainee and are
used “to correct, startle, or to achieve another enabling objective with the detaines.” Background
Paper at 5. These techniques “condition a detainee to pay attention to (he interrogator’s
questions and . .. dislodge expectations that the detaines will not be touched.” Technigues at 9.

p_ai%iuesho]ds in some-delainees. See Technigues at 36 n.d4. The orgo‘mqg medjcal monitoring is therefore
E5pecially IMpor (it Whied interrogaiors cruploy (his [eehrique 10 conjunclion wids olher fechniques. See Combined
Use al I3-14 & 0.9, 16. In this regard, we note onte again that the CIA has “informed us that the interrogaticn
fﬁchm_quw at ig;suc would not be used during a covrse of extended sleep deprivation with such frequency and
tntensity as to induce in the detaines z persistent condition of extreme physical distress such as may constitute
‘severe paysical suffering. ™ Jd, at 16,
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This category comprises the following techniques: insult (faciaf) slap, abdominal slap, facial
hold, and attention grasp. See Background Paper at S; see also Technigues at 8-9 (describing
these techniques).'” In the facial hold technique, for example, the interrogator uses his hands to
immobilize the detainee’s head. The interrogator’s fingers are kept closely together and away
from the detainee’s eyes. See Pre-Academic Laboratory (PREAL) Operating Instructions at 19
(“PREAL Manual™). The technique instills fear and apprehension with minimal physical force.
Indeed, cach of these techniques entails only mild uses of force and does not cause any
significant pain or any lasting harm. See Background Faper at 5-7.

3. Coercive technigues

Coercive techiniques “place the detainee. in more physical and psychological stress” than
the ather techniques and are generally “considered to be more effective tools in persuading a

resistant {detainee] to participate with CIA intérrogators.” Background Paper at 1. These

techniques are {ypically not used éimultaneously. The Background Paper lists walling, water
dousing, stress positions, wall standing, and cramped confinement in this category. We will also
treat the waterboard as a coercive technique.

Walling is performed by placing the detainee against what seems to be a normal wall but
is in fact a flexible false wall. See Techniques at 8. The interrogator pulls the detainee towards
him and then quickly slams the detainec against the false wall. The false wall is designed, and a
c-collaror similar device is used, to help avoid whiplash or similar injury. See id. The technique
is designed to create a loud sound and 1o shock the detainee without causing significant pain.
The CIA regards wailing as “one of the most effective interrogation technigues because it wears
down the [detainec] physically, heightens uncertainty in the detainee about what the interrogator
may do to him, and creates a sense of dread when the [detainee] knows he is about to be welled
again" Background Paper at 7. A detainee “may be walled one time (one impact with the wall)
to make a point or twenty to thirty times consecutively when the interrogator requires a more
significant response to a question,” and “will be walled multipte times” during a session
designed to be intense. /d. At no time, however, is the techni?ue employed in such & way that
could cause severe physical pain. See Technigues at 32 n.38

) In the water dousing technique, potable cold water is poured on the detainee either fom a
container or a hose without a nozzle. Ambient air temperatures are kept above 64°F. The

) ' As noted in our previous opinions, the slap techniques are not used in a way that could cause severe
pain. See, e.g., Techniguesal 8-9, 33 & n.39; Combined Use at 11.

" Alhough walling “wears down the [detainee] physically,” Background Paper at 7, and undoubtedly nay

e e e Starlie himewe undessiand-thatitds natsi gnificantiypainful-Fhe detslneshites flexiblefalsewalidesigned g

create a loud sound when tiie individual hits it and thus te cause shock and surprise. See Combined Use al 6 0.4,

But the detainee’s head and neck are supparted with 3 rolled hood or fowel that provides 3 Cocolleceffecttobdp_ - o ..
preventwhiplashy; it s the delzinec's shoulder blades (hat hitthe wall; and the detainee is allowed to rebound from

the flexible wall in order to reduce the chances of any injury. Seeid. You have informed us that 2 detaineeis

expected to feel “dread” at the prospect of walling because of the shock and susprise caused by the technique and

because of the sense of powerlessness that comes from being roughly handled by the interrozators, not because the

technique causes significant pain. See jd.

TOP SESRET/HEE
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maximum permissible duration of water exposure depends on the water temperature, which may
be no lower thap 41°F and is usually no lower than 50°F. See id. at 10. Maximum exposure
durations have been “set at two-thirds the time at which, based on extensive medical literature

.and expenence hypothermia could be expected to develop in healthy individuals who are

submerged’in water of the same temperature” in orderto provide adequate safety margias agamst
hypothermia. Jd. This technique can easily be used in combination with other techniques and “1
intended to weaken the detainec’s resistance and persuade him to cooperate with intestogators.”
Id at9.

Stress positions and wall standing are used to induce muscle fatigue and the attendant
discomfort. See Techniques at 9 {describing techniques); see alse PREAL Marnual at 20
{explaining that stress positions are used “to create a distracting pressure” and “to humiliate or
insult™). The use of these techniques is “usually scif-limiting ia that temporary muscle fatigue
usually leads to the [detainee’s] being unable to maintain the stress position after a period of
time.” Background Paper at 8, We understand that these techniques are used only to induce
temporary muscle fatigue; neither of thesc techniques is designed or expected to cause severe
physical pain. See Technigues at 33-34,

Cramped confinement involves placing the detainee in an uncomforiably small container.
Such confinement may last up to eight hours in a relatively large container or up to two hours in
a smaller container. See Background Paper at 8; Techniques at 9. The technigue “accelerate{s]
the physical and psychological stresses of captivity.” PREAL Manual at 22. In OMS’s view,
however, cramped confinement “ha(s] not proved particularly effective” because it provides “a
safehaven offering respite from interrogation.” OMS Guidelines at 16,

The waterboard is generally considered to be “the most traumatic of the enhanced
interrogation techniques,” id. at 17, a conclusion with which we bave readily agreed, see
Techniques at 41. In this technique, the detainee is placed face-up on a gurney with his head
inclined downward. A cloth is placed over his face on which cold water is then poured for
periods of at most 40 seconds. This creates a barrier through which it is either difficult or
impossible (o breathe. The technique thereby “induce(s] a sensation of drowning.” Id. at 13.
The waterboard may be authorized for, at most, one 30 day period, during which the technique
can actually be applied on no more than five. abdldescribing, in detail, these and
additional limitations); see afso Letter from Assoctete General Counsel,
Central Inte[hgenw Agency, o Dan Levi srctant Attomev General, Office of Legal
Counsef at 1 (Aug. 19, 2004) (“August 9 Letter”). Further, there can be no more than
two sessions in any 24-hour peried. Each session—the time during which the detainee is
strapped to the waterboard—IJasts no more than two hours. There may be at most six
applications of water lasting 10 seconds or longer during any sessior, and water may be applied

T EOT S Ot O o T that 12 Miiates CUTNg 2Ny 24-TOur Petod. Soe | echnigaes ot 14,

' mweﬂm&?max“‘éﬁbese IIFITATTONS Have Beer established With BXteRsIve input from
OMS, based on experience to date with this technique and OMS’s professional judgment that the
health risks associated with use of the waterboard on a healthy individual subject to these
limitations would be ‘medically acceptable.” Jd. at 14 (citing OMS Guidelines 2t 18-19). In
addition, although the waterboard induces fear and panic, it is not painful. See id. at 13.
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We conclude, first, that the CIA imerrogation program does not implicate United States
obligations under Article 16 of the CAT because Article 16 bas limited geographic scope. By-its
terms, Article 16 places no obligations on a State Party outside “territory under its jurisdiction.”
The ordinary mezning of the phrase, the use of the phrase élsewhere in the CAT, and the
negotiating history of the CAT demonstrate that the phrase “ierritory under its jurisdiction” is
best understood as including, at most, areas where a State exercises territory-based jurisdiction;
that is, areas over which the State exercises at least de facto authority as the government. As we
explain below, based on CIA assurances, we understand that the interrogations conducted by the
CIA do not take place in any “territory under [United States) jurisdiction” within the meaning of
Article 16, We therefore conclude that the CIA interrogation program does not violate the
abligations set forth in Article 16. ’

Apart from the terms of Asticle 16 as stated in the CAT, the United States undertock its
obligations under the CAT subject to a Senate reservation that provides: “[T]he United States
cansiders itsetf bound by the obligation under Article 16 . . only insofar as the term ‘cruel,
inhuman or degrading treatment or punishment' means the cruel, unusual and inhumane
treatment or punishment prohibited by the Fifth, Bighth, and/or Fourteenth Amendments to the
Censtitution of the United States.” There is a strong argument that in requiring this reservetion, -
the Senate intended to limit United States obligations under Asticle 16 to the existing obligations
already imposed by these Amendments. These Amendments have been construed by the courts
not to extend protections to aliens outside the United States. The CIA has also assured us that
the interrogation techniques are not used within the United States or against United States
persons, including both U.S. citizens and lawful permanent resident aliens.

A,

“[We begin with the text of the treaty and the context in which the written words are
used.” Eastern Airlines, Inc. v. Floyd, 499'U.S. 530, 534 (1591) {quotation marks omitted). See
also Vienna Convention on the Law of Treaties, May 23, 1969, art. 31(1), 1155 UN.T.S. 331,
340 (1980} (“A treaty shall be interpreted in good faith in accordance with the ordinary meaning
to be given to the terms of the treaty in their context and in light of its object and purpose.”).”?
Article 16 states that “[e]ach State Party shall underiake to prevent iz any territory under ils
Jurisdiction ather acts of cruel, inhuman or degrading treatment or punishment which do not
amount to torture.” CAT Art. 16(1) (emphasis added).” This territorial limitation is confirmed

** "The United States is nota pasty to the Vienna Conveation and s therefore not bound by i.
Nevertheless, Article 31(1)'s emphasis _on texiual analysis reflects intemationslintemrelive practice . S2eae fa s s ane,

e el er-drdinaryTneaning e f i Tenm Y T

Rudolf i:‘a‘map “Irterpretation In Intermational Law,” in 2 Encyclopedia of Public Intermational Law 1416, 1420
(1995) (" According to the prevailing opinion, the saring point in any treaty inlerpretation is the treaty text and the

" Article 16(1) provides in full-

ff:ach State Party undertzkes lo prevent in any terrilory under its jurisdiction other acts of cruel,
inhuman or degrading {reatment or punishment which do not amount to torture as defined in

TOP S)Z({RET. sty h @FéRN
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by Article 16’s explication of this basic obligation: “In particular, the obligations cantained in
articles 10, 13, 12 and 13 shall apply with the substitution for references to torture of’ references
to other forms of cruel, inhuman or degrading treatntent oc punishment.” /d. Articles 11 through
13 impose on each State Parly certain specific obligations, each of which is expressly limited to
“territory under iis jurisdiction” See infra pp. 18-19 (describing requirements). Although
Article 10, which as incarporated in Article 16 requires each State Party to “ensure that
education and information regarding the prohibition” against cruel, inhuman, or degrading
treatment or punishment is given to specified government pecsorinel, does not expressly fimit its
obligation to “territory under [each State’s) jurisdiction,” Article 10°s reference to the:
“prohibition” against such treatment or punishment can only be understood to refer to the
territorially limited obligation set forth in Article 16. '

The obligations imposed by the CAT are thus more limited with respect to cruel,
inhuman, or degrading treatment or punishment than with respect to tortore. To be sure, Article
2, like Aricle 16, imposes an obligation on each State Party {0 prevent torture “in any territosy
under its jurisdiction.” Article 4(1), however, separately requires each State Party to “ensure that
all acts of torture are offenses under its criminal law " (Bmphasis added.) The CAT imposes no
analogous requirement with respect to crucl, inhuman, or degrading treatment or punishment.'*

Because the CAT does not define the phrase “territory under its jurisdiction,” we tum to
the dictionary definitions of the rélevant terms. See Olympic Ainvays v. Husain, 540 U.S. 644,
654-35 (2004) (drawing on dictionary definitions in intespreting a treaty); Sale v. Haitian
Centers Council, Inc., 509 U.S. 155, 180-81 (1993) {seme). Common dictionary definitions of
“jurisdiction” include “[tlhe right and power to interpret and apply the law[; ajuthority or
controlf; and tJhe territorial range of authority or contrel.” American Heritage Dictionary 711
(1873), American Heritage Dictionary 978 (3d ed. 1992) (same defiaitions); see also Black’s
Leny Dictionary 766 (5th ed. 1979) ("[alreas of authority”). Common dictionary definitions of
“territory” include “{aln area of land][; or tThe land and waters under the jurisdiction of a state, .
nation, or sovereign.” American Heritage Dictionary at 1329 (1973); American Heritage
Dicrionary at 1854 (3d ed. 1992) (same); see also Black's Law Dictionary at 1321 (“A part of a
country separated from the rest, and subject to a particular jurisdiction. Geographical area under
the jurisdiction of another country or sovereign power.”); Black's Law Dictionary at 1512 (8th
ed. 2004) (“[a] geographical area included within a particular govemment’s jurisdiction; the
portion of the earth’s surfave that isin a state’s exclusive possession and control”). Taking these

article I, when such acts are comnumitied by or at the instigation of or with:the consent or
acquiescence of a public official or ollier person acting in an official capacity. ln paticular, the
obligations contained in articles 10, L}, 12 and 13 shall apply with the substitution for references
to torture of references to olber forms of cruel, inhuman or degrading treatment or punishment.

"“Tnaddion, although Article 2(2) emphasizes that “[n)o exceptional ciccumstances whatsoever, whether -
a state of war or a threat of war, intemal political instability or any other public emergency, may be invoked as a

JUSUSTCat o G TEURE, " I CAT 1350 dralogous provision with respect to cruel, inhuman, or degrading treatment
or punishment. Hecause we conclude that the CLA interrogation program does rot implicate United States
obligations under Articie 16 and thal the program would conform o United States obligations under Article 16 even
if that provisien did apply, we need not consider whether the absence of a provision analogous to Article 2(2)
tmplies that State Parties could deropate from their obligations under Article 16 in extraordinary circumstances.

TDI}&‘ECRE’N
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definitions together, we conclude that the most plausible meaning of the term “territory under ifs
jurisdiction” is the land over which a State exercises authority and contro as the government.
Cf. Rasul v. Bush, 124 S. Ct. 2686, 2696 (2004) (concluding that “the territarial jurisdiction of
the United States” subsumes areas over which “the United States exercises complete jurisdiction

- and.control”} (:rt&mai quotation marks omitted); Cunard 8.5 Co. v. Mellon, 262 U.S, 100, 123
(1923) (“It now is settled in the United States and recognized elsewhere that the territory subject
to its jurisdiction includes the land areas under its dominion and controlf.]”).

This understanding of the phrase “territory under its jurisdiction” is confirmed by the way
the phrase is used in various provisions throughout the CAT. See Air France v. Saks, 470 U.S.
392, 398 (1985) (treaty drafiers “logically would . . . use(] the same word in each article” when
they intend to convey the same meaning throughout); J. Herrhan Burgers & Hans Danelius, The-
United Nations Convention Against Torture: 4 Handbook on the Convention Against Torture
and Other Cruel, Infruman or Degrading Treatment or Punishment 53 (1988} (“CAT
Handbook") {noting that “it wes agreed that the phrase “territory under its jurisdiction’ had the
same meaning” in different articles of the CAT).

For example, Article 5 provides:

Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offences referred to in article 4 (requiring each State Party to
criminalize ali acts of torture] in the following cases:

(a} When the offences are committed in any ferritory under its jurisdiction or on
board a ship or aireraft registered in that State;

(b} When the alleged offender is a national of that Stote;

(¢) When the victim is a national of that State if that State vonsxders it
appropriate,

CAT art. 5(1) (emphasis added). The CAT thereby distinguishes jurisdiction based on territory
from jurisdiction based on the nationality of either the victim or the perpetrator. Paragraph (a)
also distinguishes jurisdiction based on territory from jurisdiction based on registry of ships and
aircraft. To read the phrase “territory under its jurisdiction” to subsume these othec types of
Jurisdiction would eliminate these distinctions and render most of Article 5 surplusage. Each of
Article 5’s provistons, however, “like all the other words of the treaty, is 10 be given a meaning,
ifmaconably possablc and ru!es of construction may not be resorted to to render it meaningless
o QL inOperative.” Factor v. . Laubenheimer, 200 US. 276, 303-04 (1933).

Articles 11 through 13, moreover, use the phrase “territory under its jurisdiction” in ways

that presuppose thal the relevant St State exercises the traditioral authorities of the government in
such areas. Article 11 requires each State to “keep under systematic review . . . arrangements for
the custedy and treatment of persons subjected to any form of arrest, detention or imprisonment
in any territory under its jurisdiction.” Article 12 mandates that ¢ {elach State Party shall ensure
that its competent authorities proseed to a prompt and impartial investigation, wherever there is

0P SECRET/ _ 956&1@
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reasonable ground fo believe that an act of torture has beea cormmitted in any territory under its
jurisdiction.” Similarly, Article 13 requires “[eJach State Party [to] ensure that any individual
who alleges he has been subjected to torture in any territory under its jurisdiction has the right to
complain to, and to have his case promptly and impartially examined by, its competent

* authorities.” These provisions assume that the relevant State exercises (raditional governmental

authority—inciuding the authority to arrest, detain, imprison, and investigate crime—within any
“tersitory under its jurisdiction.”

Three other provisions underscore this point. Article 2(1) requires each State Party to
“take effective legislative, administrative, judicial or other measures to prevent such acts of
‘torture in any territory under its jurisdiction.” “Teritory under its jurisdiction,” therefore, is
most reascnably read to refer to areas over which States exercise broad governmental
authority—the areas over which States could take legislative, administrative, or judicial action.
Article 5(2), moreover, enjoins “{e]ach State Pasty . . . to establish its jurisdiction over such
offences in cases where the alleged offender is present in any tervitory under its jurisdiction and
it does not extradite him.” Article 7(1) similarly requires State Parties to extradite suspects or
refer them to “competent authorities for the purpose of prosecution.” These provisions evidently
contemplate thar each State Party has authority to extradite and prosecute those suspected of
torture in any “territory under its jurisdiction.” That is, each State Party is expected to operate as
the government in “territory under its jurisdiction.”"* : :

This understanding is supported by the negotiating record, See Zicherman v. Korean Air
Lines Co., 516 U.8. 217, 226 (1996) (“Because & treaty ratified by the United States is not only
the law of this land, see U.S. Const., Art. TI, § 2, but also an agreement among sovereign powers,
we have traditionally considered as aids to its interpretation the negotiating and drafting history
... ."); Vienna Convention on the Law of Treaties, art. 32 {permitting recourse to “the
preparatory work of the treaty and the circumstances of its conclusion” inrer alia “to confirm’”
the ordinary meaning of the text). The original Swedish proposal, which was the basis for the
first draft of the CAT, contained a predecessor to Asticle 16 that would have required that
“[e]ach State Party undertake[] to ensure that [a proscribed zct] does not take place wifhin its
Jurisdiction.” Draft Intemnational Convention Against Torwre and Other Cruel, Inhuman or
Degrading Treatment or Punishment, submitted by Sweden on January 18, 1978, arts. 2-3,
BJCN.4/1285, in CAT Handbaok app. 6, at 203 (emphasis added), CAT Handbook at 47, France
objected that the phrase “within its jurisdiction” was oo broad. For example, it was concerned
that the phrase might extend to signatories’ citizens located ia territory belonging to other
nations. See Report of the Pre-Sessional Working Group, E/ACN.4/L. 1470 (1979), reprinted in

" Aricle 6 may suggest en interpretation of the phrass “lerritory under ils jurisdiclion” that is potentially

e e SI0AMCT. than fhe traditional notion.of “territary.” _Artele.6{13 Sizesisa-State Party-Simwhasaderrifor s porsonsrs sevmens

alleged to have committed lcmair_: offenses] is present” o take the suspested offender inlo custody, (Emphases
added.) The use of the word “temitory” in Asticle 6 rather than the plwese “temitory under its jurjsdiction™ supgests . .

T A U TS T e SIS TS SEe Facior, 290 UK, 21 30304 (sialing that freaty fanguage should notbe

construed to rendes certain phrases “meaningless or inoperative”). Atficle 6 may thus support the position,
discussed below, that “territory under its jurisdiction” may extend beyond sovereign térritery to encompass areas
where a Slate exercises de facto authotity as the govemment, such as cocupied territory. See infra p. 20, Article 20,
which refers to “the temitory of a State Party” may support the same inference.

TOP SECRET/ ; '*,O%/ORN
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Report of the United Nations Cormmission en Human Rights, E/CN.4/1347 35, 40 (1 979); CAT
Handbook at 48. Although France suggested replacing “within its jurisdiction™ with “in its
territory,” the phrase “any territory under its jurisdiction” was chosen instead. See CAT
Handbook at 48,

Thiere is some evidence that the United States understoad these phrases to mean

essentially the same thing. See, e.g., Exec. Report 101-30, 1015t Cong., 2¢ Sess., 23-24
(Aug. 30, 1990} (Senate Foreign Relations Committee Report) (suggesting that the phrase “in

any temritory under its jurisdiction” would impose obligations on a State Party with respect to
conduct committed “in its territory” but not with respect to conduct “accusring abroad™);
Convention Against Torture: Hearing Before the Commitiee on Foreign Relations, United States
Senate, S. Hrg. 101-718 at 7 (Jan. 30, 1990) (prepared statement of Hon. Abraham D. Sofaer,
Legal Adviser, Department of State) (stating that under Asticle 2, State Parties would be
obligated “to take administrative, judicial or other measures to prevent torture within their
territory”) {emphasis added). Other cvidence, however, suggests that the phrase “territory under
its jurisdiction” has a somewhat broader meaning than “in its territory.” According to the record
of the negotiation relating to Anticles 12 and 13 of the CAT, “[ijn response to the question on the
scope of the phrase ‘territory under its jurisdiction’ as contained in these articles, it was said that
it was intended to cover, infer alia, territories still under colonial rule and occupied territory.”
U.N. Doc. B/CN.4/1367, Mar, 5, 1980, at 13. And one commentator has stated that the
negotiating record suggests that the phrase “territory under its jurisdiction” “is not [imited to 2
State’s land territory, its territorial sea and the airspace over its land and sea territory, but it also
applies to territories under military occupation, to colonial territories and to any other territories
over which a State has factual control.” Jd. at 131, Others have suggested that the phrase would
also reech conduct occnrring on ships and airceafl registered in a State, .See CAT Handbook at
48; Message from the President of the United States Transmitting the Canvention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, S. Treaty Doc. No.
100-20, at 5 {1988) (Secretary of State Schultz) (asserting that “territory under its jurisdiction”

“refersto ali plﬂces that the State Part} controls as a governmental authority, including ships and
aircraft registered in that State”).'®

Thus, although poriions of the negotiating record of the CAT may support reading the
phrase “any territory under its jurisdiction” to include not only sovereign territory but also areas
subject to de facto government authority (and perhaps registered ships and aircrafl), the
negotiating record as a whole tends to confirm that the phrase does not extend to places where a
State Party does not exercise authority as the government,

_The CIA has assured us that the inteny ogan’ons at ?ssue here do not lakc pfacc within thc

See IBU ‘«*C (ccim ing Uﬁltc_""States“] i@ §7 (Bcﬁmné-gl\'ﬂ“f) As re!nwm here, we

T *This suggestion is in tension with the text of Article 5{1){z), which seems to distinguish “territory under
{a State’s] junsdiction” from “ship(s] or aircraft registered in that State” See Chon v. Koraan Air Lines, ;E.fd. 4%
U.S. 122, 134 n.5 (1989) (noting that where (reaty text is not perfectly clear, the “ratural meaning” of the text “could
properly be contradicted only by clear drafting history”). Because the CIA has assured us that ifs interrogations do
not take place on ships or aircraft registered in the United States, we need not reslve this issue here,
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believe that the phrase “any tervitory under its jurisdiction” certainly reaches no further than the
sovereign territory and the SMTT of the United States.” Indeed, in many respects, it probably
does not reach this far. Although many provisions of the SMTY invoke terntorial bases of
jurisdiction, other provisions assert jurisdiction on other grouads, including, for example,
sections 7(5) thraugh 7(9), which assert jurisdiction over certain offenses committed by or
against United States citizens, Accordingly, we conclude that the interrogation program does not
take place within “territory under [United States] jurisdiction” and therefore does not violate -
Articie 16—even absent the Senate’s reservation limiting United States obligations under Asticle
16, which we discuss in the next section,

B,

As a condition to its advice and consent to the ratification of the CAT, the Scnate
required a reservation that provides thet the United States is

bound by the obligation under Article 16 to prevent “cruel, inhuman or degrading
treatment or punishment,” only insofar &s the term “cruel, infiuman or degrading
treatment or puftishment” means the cruel, vnusual and inhumane treatment or
punishment prohibited by the Fifth, Eighth, and/or Fourteenth Amendments to the
Constitution of the United States.

Cong. Rec. 36,198 (199C). This reservation, which the United States deposited with its
instrument of ratification, is legally binding and defines the scope of United States obligations
under Article 16 of the CAT. See Relevance of Senate Ratification History to Treaty
Interpretafion, 11 Op. O.L.C. 28, 33 (1987} (Reservations deposited with the instrument of
ratification “dre generally binding . . . both internationally and domestically . . .in . . . subsequent
interpretation of the treaty.”), '

Under the terms of the reservation, the United States is obligated to prevent “cruel,
inhuman or degrading treatment” only to the extent that such treatment amounts to “the cruel,
unusual and inhumane treatment or penishment prohibited by the Fifth, Eighth, and/or
Fourteenth Amendments.” Giving force fo the terms of this reservation, treatment that is not

" Aswc have explained, there is an argument that “temitory under {s State’s] jurisdiction” might also
include occupicd temitory. Accordingly, al least absent the Senale’s reservation, Article 16's obligations might
extend fo occupied termitory. Becanse the United States is not currently an occupying power within the meaning of
the laws of war anywhere in the world, we need not deside whether vecuplied termitory is “lerritory under [United
States] jurisdiction.”

" “The Senate’s right to qualify its consent to ratification by reservations, amendments and interpretations
e85 L1 8Ished through 2 srsprvation touthe Jay freaty. 6 L1794 Quincy W gt T 6-Comtrad-ofAmerioan-Foreigr—mmmm an
Relations 253 (1922), and has been frequently exercised since then. The Supreme Court has indieated its acceptance
of this practice. See Haver v. Yaker, 76 U.S. (9 Wall,) 32, 35 (L869); United Stafes v. Schooner Peggy, 5U.S. (1
Cranch) 103, 107 (18C1). See alro Constitutionality of Proposed Conditions to Serate Consent ta the Inferit
Conventivi on the Conservation of North Pacific Fur Seals, 10 Op. O.L.C 12, 16 (1986) (“[TThe Senate’s praclice
of conditioning its consent Lo particular treaties is well-established ™). .
ipGRy
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“prohibited by” these amendments would not violate United States obligations as limited by the
reservation. _ .

Conceivably, one might read the text of the reservation as limiting only the substantive
(as opposed to the territorial) reach of United States obligations under Article 16. That would
not be an unreasonable reading of the text. Under this view, the reservation replaced only the _
phrase “cruel, inhuman or degrading treatment or punishment” and left untouched the phrase “in
any territory under its jurisdiction,” which defines the geographic scope of the Article. The text
of the reservation, however, is susceptible to another reasonable reading-—one suggesting that
the Senate intended to ensure that the United States would, with respect to Article 16, undertake
no obligations not already imposed by the Constitution itse!lf. Under this reading, the reference
to the treatment or punishment prohibited by the constitutional provisions does not distinguish
between the substantive scope of the constitutional prohibitions and their geographic scope. As
we discuss below, this second reading is strongly supported by the Senate’s rafification history of
the CAT.

The Summary and Analysis of the CAT submitted by the President to the Senate in 1988
expressed concern that “Article 16 is arguably broader than existing U.S. faw.” Summary and
Analysis of the Convention Against Torture and Other Crue!, Inhuman or Degrading Treatment
or Punishment, /# 8. Treaty Doc. No. 100-20, at 15, “In view of the ambiguity of the terms,” the
Executive Branch suggested “that U.S. obligations under this article [Article 16] should be
limited to conduct prohibited by the U.S. Constitution.” S. Exec. Rep. No. 101-30, at 8 (1850)
(emphasis added), see alsa id at 25-26. Accordingly, it proposed what became the Senate’s
reservation in order “[tJo make clear that the United States construes the phrase [“cruel, inhuman
or degrading treatment or punishment”] to be coextensive with its constitutional guarantees
against cruel, unusual, and inhumane treatment.” J4. at 25-26; 8. Treaty Doc. No. 100-20, at 15
(same}. As State Department Legal Adviser Abraham D. Sofzer explained, “because the
Constitution of the United States directly addresses this area of the law . . . [the reservation)
would limit our obligations under this Convention to the proscriptions already covered in our
Constitution.” Convention Against Torture. Hearing Before the Senate Comm. on Foreign
Relations, 101st Cong. 11 (1990) {prepared statement). The Senate Foreign Relations
Committee expressed the same concern about the potential scope of Article 16 and
recommended the same reservation to the Senate. See 8. Exec. Rep. No. 101-30, at 8, 25-26.

Furthermore, the Senate declared that Asticles | through 16 of the CAT are not self-
executing, see Cong. Rec, 36,198 (1990), and the discussions surrounding this declaration in the
ratification history also indjcate that the United States did not ntend to undertake any obligations
under Article 16 that extended beyond those already imposed by the Constitution. The
Administration expressed the view that “as indicated in the original Présidential transmittal,

eIt Federal and ST 18W Zppears sutticient fo implement the Convention,” except that “new
Federal legislation would be required only to establish criminal jurisdiction under Article 57

meemeemsLetter-for Senavr Presster; Tion Janer MUlles, At Secretary, Legislative Affairs,
Department of State (April 4, 1990), in S. Exec. Rep. No. 101-30, at 41 (emphasis added). It was
understood that “the majority of the obligations to be undertaken by the United States pursuant to
the Convention [were] already covered by existing [aw” and that “additional implementing
legislation (would] be needed only with respect fo article 5 S. Exec. Rep. No. 101-30, at 10
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{emphasis added). Congress then cnacted 18 U.S.C. §§ 2340-23494, the only “necessary
legistation to implement” United States obligations under the CAT, noting that the United States
would “not become a party to the Convention until the. necessary implementing legislation is
enacted” S.Rep. No. 103-107, at 366 (1993). Reading Article 16 to extend the substantive
standards of the Constitution in contexts where they did not already apply would be difficult to
square with the evident understanding of the United States that existing law would satisfy its
obligations under the CAT except with respect to Article 5, The ratification history thus strongly
supports the view that United States obligations under Article 16 were intended to reach no
further—substaatively, territorially, or in any other respect—than its obligations under the Fifth,
Eighth, and Fourteenth Amendments.

The Supreme Court has repeatedly suggested in various contexts that the Constitution
does not apply to aliens cutside the Urnited States. See, e.g., United States v. Belmont, 301 0.8,
324, 332 (1937) (“[QJur Constitution, laws, and policies have no extraterritorial operation, unless
in respect of our own citizens.”); United States v. Curtiss-Fright Export Corp., 299 U.S. 304,
318 (1936} ("Neither the Constitution nor the laws passed in pursuance of it have any force in
foreign tervitory unless in respect of our own ciiizens . . . *); see also United States v. Verdugo-
Urquidez, 494 U.8. 259, 271 (1990) (noting that cases relied upon by an alien asserting '
constitutional rights “establish only that aliens receive constitutional protections when they have
come within the territory of the United States and developed substantial connections with this
country”}. Federal courts of appeals, in tumn, have held that “{tJhe Constitation does not extend .
its guarantees to nonresident aliens living outside the United States,” Varncouver Women's
Health Collective Soc’y v. A.H. Robins Co., 820 F 2d 1359, 1363 (4th Cir. 1987); that “non-
resident aliens . . . plainty cannot appeal to the protection of the Constitution or laws of the
United States,” Pauling v. Mckiray, 278 F.2d 252, 254 n.3 (D.C. Cir. 1960) (per curiam}; and
that a “foreign entity without property or presence in this country has no constitutional rights,
under the due process clause or ctherwise,” 32 County Sovereignty Comm. v. Dep't of State, 292
F.3d 797, 795 (D.C. Cir. 2002? (quating People 's Mojahedin Org. of fran v. Dep't of State, 182
F.3d 17, 22 (D.C. Cir. 199%))."

As we explain below, it is the Fifth Amendment that is potentially relevant in the present
context. With respect to that Amendment, the Supreme Court has “rejected the claim that aliens
are entitled to Fifth Amendment rights outside the sovereign territory of the United States.”
Verdugo-Urquidez, 494 U.S. at 269, In Verdugo-Urquidez, 494 U.S. at 269, the Court noted its

. “emphatic” “rejection of extraterritoriel application of the Fifth Amendment” in Johnsorn v,
Eisentrager, 339 U 8. 763 (1950), which rejected “{t]he doctrine that the term ‘any person’ in th
Fifth Amendment spreads its protection over alien enemies anywhere in the world engaged in
hostilities against us," id. at 782. Accord Zadvydas v. Davis, 533 U S. 678, 693 (2001) (citing
Verdugo-Urquidez and Eisenirager and poting that “[it is well established that” Fifth

(e

ATMENARTEnt proteciions ~aie unavanable to aliens outside of our geographic borders”). Federal

'” The Restatement {Third) of Forcign Relations Law asserts that “la]ithough the matier lias not been
authorilatively adjudicated, at least some actions by the United States in respect to foreiga nationals outside the
counlry are also subject to conslitwtional limitations™ Jd. § 722, emt. m. This statement is contrary to the
authorities cited in he toxt.

TOP ;Eﬁm:
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conrts of appeals have similarly held that “non-resident aliens who have insufficient contacts
with the United States are not entitled to Fifth Amendment protections.” Jifry ». FAA., J?G
F.3d 1174, 1182 (D.C. Cir. 2004); see also Harbury v, Deutch, 233 F.3d 596, 604 (D.C. Cir.
2000) (relying on Eisentrager and Verdugo-Urquidez to conchide that an alien could not state 2
due process claim for torture allegedly inflicted by United States ageats abroad), rev 'd on other
grounds sub nom. Christopher v. Harbury, $36 U.S. 403 (2002); Cuban Am. Bar Ass'n, Inc.v.

Christapher, 43 F.3d 1412, 1428-29 (1 1th Cir. 1995) (relying on Eisentrager and Verdugo-

Urquidez to conclude that aliens held at Guantanamo Bay lack Fifth Amendment _ﬁghts)."_’

The reservation required by the Seaate as a condition of its advice and consent to the
ratification of the CAT thus tends to confirm the territorally limited reach of U.S. obligations
under Article 16. Indeed, there is a strong argument that, by limiting United States obligations
under Article 16 to those that certain provisions of the Constitution zlready impose, the Senate’s
reservation limits the territorial reach of Article 16 even more sharply than does the text of
Article 16 standing alone, Under this view, Article 16 weuld impase no obligations with respect

¥ The Court's degision in Resul v, Bush, 124 8. CL 2686 (2004), is not to the co'ntra:y. To be sure, the
Court stated in 2 footnote that

Petitioners’ allegations—ihat, although they have engaged neither in combat nor in acts of
terrorism against the United States, they luve been held in Executive detention for more than two
years in'lerritory subject lo the long-term, exclusive jurisdiction and control of the United States,
without access to counsel and without being charged with any wrongdoing—unquestionably
deseribe “custedy in violation of the Constitution or laws or treaties of the United States.”

Id. at 2698 n.15. We believe this feotnote js best understond 1o leave intzct the Court's settled undersianding of the
Fifth Amendment First, the Court limited its holding to the issue before it: whether the federal courts have
statutory furisdiction over habeas petitions brought by such aliens held ar Guantaname 2s enemy combatants. See
id. at 2699 ("Whether and what further procgedings may become necessary . . . are matters that we need not address
now. What is presently at stake is only whether the federal cousts have jurisdiction to determine the legality of the
Exccutive's potentally indefinite detention of individuals who claim to be wholly innocent of wrongdolng.™),
Indeed, the Court granted the petition for writ of certiorard “limited to the following Question: Whether United
States courts lack jurisdiction to consider challenges to the legality of the detention of foreipn nationals captured
abroad in connection with hostilities and incarcerated at the Guantanamio Bay Naval Base, Cuba.” Rasulv. Bush,
540 U.S. 1003 (2003).

Second, the footnole relies an a portion of Justice Kennedy's concumrence in Merdugo-Urquidez “and the
cases cited thereln,” Rasu/, 124 8. Ct 20 2698 n.15. Tn this portdon of Justice Keanedy's Perdugo-Urquidez
concuirence, Justice Kennedy discusses the Jnsular Cases. These cases stand for the proposition that although not
every provision of the Constitution epplies in United States (eriitory overseas, certain core constitutional proteclions
may apply in certain insular territories of the United States. See aiso, e.g., Feid v. Coveri, 354 US. 1, 7475 (1957)
(Harlan, I, concurring in judgment) (discussing Insudar Cases), Balzac v. Porto Rice, 258 U.S. 298 (1922). Given

s eemtarte Cart I R eSS GTMO s TNIgHe s as TSy SUbjec! (o the Iong term, exclusive jursdicton

and congol of the United Stales,” Rasu/, 124 §, Ct. at 2698 o1 5, in the very sentence that cited Justive Kennedy's

s e s CROCHITE AGE LIS conceivable that foot sate 15 mightreflect, atmost-awillingnessto.considerwheter-GTMOL sursmmmmmmm e

similar in significant respects to the terfiloties at issue in the linswlar Coses. See olso id. al 2696 (noting that under
the agreement with Cuba “the United Stafes exercises complete jurisdiction and control over the Guantanamo Bay
Navel Base”) (internal quotation marks emitted); i at 2700 (Kennedy, J., coricunring) (asserting thet “Guantanamo
Bay is in every practical respect a United States territory™ and explaining that “[w}hat matters is the unchallenged
and indefinite control that the United Stzres has long exercised over Guantanamo Bay”).

TOP SEefET/R
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to aliens outside the United States.” And because the CIA has informed us that these téchniques
are not authorized for use against United States persons, or within the United States, they would
not, under this view, violate Article 16. Even'if the reservation is read only to confirm the
territorial limits explicit in Article 16, however, or even if it is read not to bear on this question at
all, the program would still not viclate Article 16 for the reasons discussed in Part ILA.
Accordingly, we need not decide here the precise chcl if any, of the Senate reservation on the

geograpiuc scope of U.S. obligations under Article 6%
L

You have also asked us to consider whether the CIA interrogation program would violate
the substantive standards applicable to the United States under Article 16 if] contrary to the
conclusions reached in Part Il above, those standards did extend to the CIA interrogation
prograni. Pursuant to the Senate’s reservation, the United States is bound by Article 16 to
prevent “the cruel, unusuz! and inhumane treatment or punishment prohibited by the Fifth,
Bighth, and/or Fourteenth Amendments to the Constitution of the United States.” As we explain,
the relevant test is whether use of the CIA's enhanced interrogation techniques constitutes
government conduct that “shocks the conscience.” Based on our understanding of the relevant
case law and the CIA’s descriptions of the interrogation program, we conclude that use of the
enhanced interrogation techniques, subject to all applicable conditions, limitations, and
safeguards, does not “shock the conscience.” We emphasize, however, that this analysis calls for
the application of 2 somewhat subjective test with only limited guidance from the Court. We
therefore cannot predict with confidence whether & court would agree with our canclusions,
though, as discussed more fully below, we believe the interpretation of Article 167s substantive
standard is unlikely to be subject to judicial inquiry.

2t

Additional analysis may be required in the case of aliens entitled to lawiul perraanent resident status,
Compare Kwong Hai Chew v. Coldng, 344 U.8. 590 (1953), with Shaughacssy v. United States ex rel. Mezei, 345
U.8. 206 (1953). You have informed us that the CIA does not use these techniques on any United States persons,
including law{ul permanent residents, and we do not here zadrccs United States obligations under Axticle 16 with
respect to such aliens,

* Qur analysis is noi affected by the recent enactment of the Emergency Supplemental Appropnaﬂons Act
for Defense, the Global War on Terrot, and Tsunans Relief, 2005, Pub. L. No. 109-13, 119 Stat. 231 (2005).
Section 103 1(a)(1) of that law provides that

{nJone of the fonds appropriated or otherwise made available by this Act shall be obligated or
expended to subject any person in the custody or under the physicat control of the United States to
torture or cruel, inhuman, or degrading treatment or purishment that is prohibited by fhe
-Constitution, daws_ot treaties of i!w-uuited-ﬁ{atcs: : : TR et e

119 Stat. at 256. Because the Senate reservation, as deposited with the United States instmsmient of SAtGCHI00, o emm mmmemmemes

defines United Statcs obligations under Articie 16 of the CAT, this statute does not prohibit the expenditure of funds
for conduct that does not violate United States obligations under Articie 16, as limited by the Senate reservation,
Furthermore, this statute fiself defines “cruel, inhuman, or degrading treatment oc punishment” as “lhe cruel,
unusual, and inhumane treatment or punishment prohibited by the fifth amendment, cighth amendment, or
founvcmh amendment to the Constitution of the United States.” /4 § 1031(6)(2).

mggé\s'ﬂ. | ' -'(yém
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Although, pursuant to the Senate’s reservation, United States obligations under Article 16
extend to “the cruel, unusual and inhumane treatment or punishment prohibited by the Fiith,
- Bighth, and/or Fourteenth Amendments.to the Constitution of the United States,” only the Fifth
Amendment is potentially relevant here. The Fourteenih Amendment provides, in relevaat part:
- “No State shall . . . deprive any person of life, [iberty, or property, without due process of law.”
(Emphasis added.) This Amendment does not apply to actions taken by the federal Government.
See, e.g., San Francisco Arts & Athletics, Inc. v. United States Qlympic Corm., 483 U.S. 522,
542 n.21 (1987) (explaining that the Fourteenth Amendment “does not apply” to the federal
Government); Boliing v. Sharpe, 347.U.S_ 497, 498-99 (1954) (nating that the Fifth Amendment
rather than the Fourteenth Amendment applies to actions taken by the District of Columbia).
The Eighth Amendment prohibits the infliction of “cruel and unusual punishments.” (Bmphasis
added.) Asthe Supreme Court has repeatedly held, the Eighth Amendment does not apply until
there has been a formal adjudication of guilt. Z.g., Bell v. Wolfish, 441 U.S. 520, 535 n.16
(1979); Ingraham v. Wright, 430 U.S. 651, 671 n.40 (1977). See also In re Guantanatto
Detainee Cases, 355 F. Supp. 2d 443, 480 (D D.C. 2005) (dismissing detainees’ claims based on
Eighth Amendment because “the Eighth Amendment applies only after an individual is
convicted of & crime™) (stayed pending appeal). The same conclusion concerning the limited
applicability of the Eighth Amendment under Anticle 16 was expressly recognized by the Senate
and the Executive Branch during the CAT ratification deliberations:

The Eighth Amendment prohibition of cruel and vnusual punishment is, of the
three [constitutional provisions cited in the Senate reservation}, the most limited
in scope, as this amendment has consistently been interpreted as protecting only
“those convicted of crimes.” Ingraham v. Wright, 430 1J.8, 651, 664 (1977). The
Eighth Amendment does, however, afford protection against torture and ill-
treatment of persans in prison and similar situations of crimingl punishment,

Summary and Analysis of the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, i §. Treaty Doc. No. 100-20, at 9 (emphasis added).
Because the high value detainees on whom the CIA might use enhanced interrogation techniques
have not been convicted of any crime, the substantive requirements of the Eighth Amendment
would not be relevant here, even if we assume that Article 16 has application to the CIA’s
interrogation program.” )

The Fifth Amendment, however, is not subject to these same limitations. As poteniially
relevant here, the substantive due process component of the Fifth Amendment protects against
executive action that “shocks the conscience.” Rochin v. California, 342 U.S. 165, 172 (1952);

see also County of Sacramento v. Lewis, 523 U.S. 833, 846 (1998) (“To this end, for half a

s s T — o

T’_ To be sure, trf‘::n;ncm amounting to punishment (lef alone, cruel and unesual punishment) generally
carinot be imposed on individuals who have not been convicted of crimes. Bul this prohibition flows from the Fifth
Amendment rather than the Eightl See Holfish, 441 U 'S, at $35 .15, United States v. Salerno, 481 U.S. 739, 746-

47 (1937). See also ;‘nﬁ'a nole 26,
9y6-m
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! century now we have spoken of the cognizable level of executive abuse of power as that which
b . shocks the conscience.”).™

B.

We must therefore determine whether the CIA interrogation program involves conduct
that “shocks the conscience.” The Court has indicated that whether government conduct can be
s2id to “shock the conscience” depends primarily on whether the conduct is “arbitrary in the.
constitutional sense,” Lewis, 523 U.S. at 846 (internal quotation marks omitted); that is, whether
it amounts to the “exercise of power without any reasonable justification in the service of a
legitimate governmental objective,” id. “(Clonduct intended to injure in some way unj ustiftable
by any government interest is the sort of official action most likely to rise to the conscience-
shocking level,” id. at 849, although, in some cases, deliberate indifference to the risk of
inflicting such unjustifiable injury might also “shock the conscience,” id, at 850-51. The Court
has also suggested that it is appropriate to consider whether, in light of “traditional executive
behavior, of contemporary practice, and of the standards of blame generally applied to them,”
conduct “is so egregious, so outrageous, that it may fairly be said to shock the contemporary
conscience.” /d. at 847 n.8.%

Several considerations complicate our analysis. First, there are relatively few cases in
which the Court has analyzed whether canduct “shocks the conscience,” and these cases involve
contexts that differ dramatically from the CIA interrogation program. Further, the Coust has
emphasized that there is “no calibrated yard stick” with which to determine whether conduct
“shocks the conscience.” [d at 847. To the contrary: “Rules of due process are not ... . subject
to mechanical application in unfamiliar territory.” 1d. at 850. A claim that government conduct
“shocks the conscience,” therefore, requires “an exact analysis of circumstances.” Zd. The Court
has explained:

* Because whet is at issue under the text of the Senate reservation is the subset of “cruel, inlwnan or
degrading treatment” that is “the cruel, unusual and inhiumane treatment . . . prohibited by the Fifih . ..
Amendment[]," we do not believe that the procedurs] aspects of the Fifth Amendment are relevany, at feastin the
context of interrogation techniques wnrelated to the criminal justice system. Nor, given the language of Article 16
and the reservation, do we believe that United States obligations under tiis Article include other aspects of the Fifth
Amendmicnt, such as the Takings Clause or the various privacy rights that the Supreme Court has found to be
protecied by the Due Process Clause. '

Tt appears that conscience-shocking cariduct is 3 necessary but perbaps not sufficient condition to
establishing that exccutive cenduct violates substantive due process. Ses Lewir, 523 U.§. at 847 n:8 ("Only if the
necessary condiffon of cgregions behavior were satisfied would there be a possibility of recognizing a substantive
dut-processrightdo-badrse-oFsuchexocutiveactionrand-onlytren mightthere be a-debateabout-thesufficie ncyf-—rrmmmene
historical examples of enfoscement of (he fight claimed, or its recognition in other ways.”) (emphases added); see
also, e.g., Terrell v. Larsors, 196 F.3d 975,978 n.1 (8th Cir. 2005) {‘To violale subslantive due process, the conduct
of an execurive official must be conscience shocking and must violale” a fundamentzl rght); Shsarchuck v. Hof,
346 F.3d 1178, L181 (8th Cir, 2003). Tt is therefore arpuable that conscience-shocking behavior would not violate
the Constitution if it did not viplate a fundzmental right or if it were narowly tailored to serve a compelling state
interest. See, e.g., Washington v. Glucksberg, 521 U.8. 702, 721 (1997). Because we conclude that the CIA
interragation program docs not “shock the conscience,” we need nof address these issues here.

opéTa¥

—————— e e

TOoP

27

ACLU-RDI 4551 p.27 DOJ OLC 000890



Go To:

Overview — Pages 1,
Chronology — Pages

- The phrase [due process of law] formulates a concept less rigid and more fluid
than those envisaged in other specific and particular provisions of the Bill of
Rights. Its application is less a matter of rule. Asserted denial is to be tested by
an appraisal of the totality of facts in a given case. That which may, in one

. seiting, constitute a denjal of fundemental fairness, shocking to the universal
sense of justice, may, in other circumstances, and in light of cther considerations,
fall short of such a denial.

Id. at 850 (quoting Bet/s v. Brady, 316 U.S. 455, 462 (1942)) (alteration in Lewis). Qur task,
therefore, is to apply in a novel context a highly fact-dependent test with Jittle guidance from the
Supreme Court.

L \

We first consider whether the CIA interrogation program involves conduct thal is
“constitutionally arbitrary.” We conclude that it does not. Indeed, we find no'evidence of
“conduct intended to injure in some way unjustifiable by any government interest,” id. at 849, or
of defiberate indifference to the possibility of such unjustifiable injury, see id. at 853.

As sn initial matter, the Court has made clear that whether conduyct can be-considered to
be constitutionaily arbitrary depends vitally on whether it furthers a governmeht interest, and, if
it does, the nature and importance of that interest. The test is not merely whether the conduct is
“intended to injure,” but rather whether it is “intended to injure in some way unjustifiable by any
governiment ingerest.” Id. at 849 (emphasis added). It is the “exercise of power without-any
reasonable justification in the service of a legitimate governmentel objective” that can be said to
“shock the conscience.” Id. at 846 (emphasis added}. In United States v. Salerno, 481 U.S. 739,
748 (1987}, for example, the Court explained that the Due Process Clause “lays down [po]. ..
categorical imperative,” and emphasized that the Court has “repeatedly held that the
Gavernment’s regulatory interest in community safety can, in appropriate circumstances,
outweigh an individual's liberty interest.” See also Hamdi v. Rumsfeld, 124 8. Ct. 2633, 2646
(2004) (plurality opinion) (explaining that the individual’s interests must be weighed against the
government’s). The government’s interest is thus an important part of the context that must be
carefully considered in evaluating an asserted violation of due process

* The pretrial detention context is informetive. Analysis of the government's interest and purpese in
imposing a condilion of confinement is essential to delermining whether there is & violation of due process in this
context. See Saleinio, 481U.S, at 747-50. The government has a legitiniate interest in “effectuat{ing] th(e}
detention,” Wolfish, 441 U.S. at 537, which supports govermuent action tiat “may ralionally be connected” o the

_,—T—_',---w-w»-»-—eéc{eﬂﬁﬁl_tr’Sﬂfenmrii-Bf‘U:S:'at“?»‘%?‘(irmmﬁ‘i‘dﬁﬁomwks“ﬁhutlal;.‘ By Contrast, infictng ctuel and unusual

punishment on such detainees would violate dus process because the govemnment has no legitimate interest in

inflicting puaishment prior to canviction_..See JiolfishAdd U Srat- 535 ndrmomee -

In addition, Lewis suggests that the Court’s Eighth Amendment jurisprudencey sheds at least some light on
the due process inquiry, See 523 U S. at 852-53 (analogizing the due process inquiry to the Eighth Araendment
context and noting that in both cases “liability should tum on “whether foree was apptied in 2 good faith effort o
maintain or restore discipline or maliciously and sadistically for the very purpose of causing harm’”™) (quoting
#hitley v. Athers, 475 1.8, 312, 32021 {1986)). The interropation progsam we consider does nol involve of allow
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Al Qaeda’s demonstrated ability to launch sophisticated attacks causing mass casualties
within the United States and against United States interests worldwide, as well as its.continuing
efforts to plan and to execute such attacks, see supra p. 9, indisputably pose a grave and
continuing threat. “It is ‘obvious and uparguable’ that no governmental interest is more
compelling than the security of the Nation.” Haig v. Agee, 433 U.S. 280, 307 (1981) (citations
omitted); see aiso Salerno, 481 U.S. at 748 (noting that “society’s interest is at its peak” “in
times of war or insurrection”). It is this paramount interest that the Government seeks to
vindicate through the interrogation program. Indeed, the program, which the CLA believes “hes
been a key reason why al-Qa’ida has failed to launch a spectacular attack in the West since 11
September 2001," Effectiveness Memo at 2, directly furthers that interest, producing substantial
quantities of otherwise upavailable actionable intelligence. As detailed above, ordinary
interrogation techniques had little effect on either KSM or Zubaydah. Use of enhanced
techniques, however, led to critical, actionable intelligence such as the discovery of the Guraba
Cell, which was tasked with executing KSM’s planned Second Wave attacks against Los
Angeles. Interrogations of these ma 2 etainees and comparatively lower-tier bigh
value detainees : have also greatly increased the CIA's
understanding

our enemy 2nd its plans,

As evidenced by our discussion in Part I, the CIA goes to greatlengths to ensure that the
techniques are applied only as reasonably necessary to protect this paramount interest in “the
security of the Nation.” Various aspects of the program ensure that enhanced techniques will be

used only in the interrogations of the detainees who are most likely to have criticsl, actionable

intelligence. The CIA screening procedures, which the CIA. imposes in addition to the standards
applicable to activities conducted pursuant to paragraph four of the Memorandum of
WNotification, ensure that the techniques are ot used unless the CIA reasonably believes that the
detainee is a “senior member of al-Qai’da or [its affiliates],” and the detainee has “knowledge of
imminent terrorist threats against the USA” or has been directly involved in the planning of
attacks. Jarnuary 4§ e at 5, cupra p. S, The fect that enhenced techniques have been vsed
1o date in the interrogations of only 28 high value detainees out of the 94 detainees in CIA
custody demonstrates this selectivity.

Use of the waterboard is. limited still further, requiring “credible intelligence that a
terrorist attack is imminent; . . . substantial and credible indicators that the subject has actionable
intelligence that can prevent, disrupt or delay this attack; and [a determination that olther
interrogation methods have failed to elicit the information [and that] . . . other . . . methods are
unlikely to elicit this information withis the perceived time limit for preventing the atlack.”
August 2 Rizzo Letier (attachment). Once again, the CIA's practice confirms the program’s
selectivity, CIA interrogators have used the waterboard on-only three detainees to date—KSM,
Zubaydzah, and Al-Nashiri—and have not used it at all since March 2003 .

the malicious or sadistic inDiction of harm. Rather, as discussed in the text, interrogation techniques are used only
as reasonably deemed necessary (o firther 3 government interest of the highest order, and have been carcfully
designed to avoid inflicting severe pain or suffering or zny other lasting or sigrificant harm and to minimize the risk
of any harm that dees not further this povernunent interest, See infra pp. 2931
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Moreover, enhanced techoiques are considered only when the on-scene inferrogation
team considers them necessary because a detaines is withholding or manipulating important,
actionable intelligence or there is insufficient time 10 ty other techniques. For example, as
recounted above, the CIA used enhanced techniques in the interragations of KSM and Zubaydah
only after ordinary interrogation tactics had failed. Even then, CIA Headquarters must make the
decision whether to use enhanced techniques in any interrogation. Officials at CIA Headquarters
can assess the situation based on the interrogation team’s reports agd intelligeace from a variety

- of other sources and are therefore well positioned to assess the importance of the information

sought.

Once approved, techniques are used only in escalating fashion so that it is untikely that a
detainee would be subjected to more duress than is reasonably necessary to elicit the information
sought. Thus, no technique is used on a detainee unless use of that technique at that time appears
necessary to obtaining the intelligence. And use of enhanced techniques ceases “if the detainee

‘is judged to be consistesily praviding aceurate intelligence of if he is no longer believed to have

actionable intelligence.” Technigues at 5. Indeed, use of the techiniques usually ends after just a
few days when the detsinee begins participating. Enbanced techniques, therefore, would not be
used on a detaines not reasonsbly thought to possess important, ectionable intelligence that could
not be obtained otherwise. '

Not ohly is the interrogation program closely tied to a8 government interest of the highest
order, it is also designed, through its carefiul limitations and screening criteria, to avoid causing
any severe pain or suffering or inflicting significant or lasting herm. As the OMS Guidefines
explain, “[i]n all instances the general goal of these techniques is a psychological impact, and not
some physical effect, with a specific goal of ‘dislocatefing] [the detaines’s] expectations
regarding the reatment he believes be will receive.”” OMS Guidelines at 8-9 (second alteration
in criginal). Furlhermore, techniques can be used only if there are no medical or psychological
contraindications. Thus, no technigue is ever used if there is reason to believe it will cause the
detainee significant mental or physical harm. When enhanced techniques aré used, OMS closely
monitors the deteince’s condition to easure that he does not, in fact, experience severe pain or
suffering or sustain any significant or lasting harm,

This facet of our analysis bears emphasis. We do not conclude that any conduct, no
matter how extreme, could be justified by a sufficiently weighty government interest coupled
with appropriate tailoring. Rather, our inquiry is limited to the program under consideration, in
which the technigues do not amount to torture considered independently or in combination. JSee
Techniques at 28-45; Combined Use at 9-19. Torture is categorically prohibited both by the
CAT, see art. 2(2) (“No exceptional circumstances whatsoever . . may be invoked as &

Justification of torture.”), and by implementing legislation, see 18 U.S.C. §§ 2340:2340A ...

"The program, moreover, is designed to ntinimize the risk of injury or any suffering that s

i tend od-or g Ot TavATIEE THE Plrpose of the program, For example, in dietary

mantpulation, the minimum caleric intake is set at or above levels used in commeroial weight-
loss programs, thereby avoiding the possibility of significant weight loss. In nudity and water
dousing, interrogators sef ambient air temperatures high enough to guard against bypothermia.
The walling technique employs a false wall and a C-collar (or similar device) to help avoid
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whiplash, See Techniques at 8 With respect to slecp deprivation, constant monitoring protects
against the possibility that detainees might injure themselves by hanging from their wrists, suffer
from acute edema, or even experience non-transient hallucinations. See Techniques at 11-13.
With the waterboard, interrogators use potable saline rather than plain water so that detainees
will not suffer from hyponatremia and to minimize the risk of pneumonia. See id. at 13-14. The
board is also designed to allow interrogators to place the detaines in a head-up position so that
water may be cleared very quickly, and medical personnel and equipment are on hand should any
unlikely problems actually develop. See id. 14. All enhanced techriques aré conducted only as
authorized and pursuant to medical guidelines and supervision.”’ .

As is clear from these descriptions and the discussion ebove, the CIA uses enhanced
techniques only as necessery to obtain informatien that it reasonably views as vital to protecting
the United States and its interests from further terrorist attacks. The techniques are used only in
the interrogation of those who are reasonably believed to be closely associated with al Qaeda and
senior enough o have actionable intelligence conceming terrorist threats. Even then, the
techniques are used only to the extent reasonably believed to be necessary to obtain otherwise
unavailable intelligence. In addition, the techniques are designed to avoid inflicting severe pain
or suffering, and no technique will be used if there is reason to believe it will cause significant
harm. Indeed, the techniques have been designed to minimize the risk of injury or any suffering
that does not further the Government’s interest in obtaining actionable intelligence. The program
is clearly not intended “to injure in some way unjustifiable by any government interest.” Lewis, .
523 U.S. 2t 849. Nor can it be said to reflect “deliberate indifference” 10 a substantial risk of
such unjustifiable injury. /d, ar8512

“ The CIA's CTC generally consults with the CIA's Office of General Counsel (which i furm may consult
wilh ts Office) when presented with novel circumstances. Tlis consultation further reduces any possibility that
CIA interrogators could be thought to be “abusing [their] power, or emplaying it as an instrument of oppression,”
Lewis, 523 1.5, 3l 840 (citation and quotation marks omitted; alleration in Lewis), see also Chavez, 538 U.S. at 774
(opinion of Thomas, 1.}, s¢ as to render their conduct constitutionally arbitrary.

“ This is not 1o sa3y that the interrogation program has worked perfectly. According fo the IG Report, the
CLA, at least initizlly, could not always distinguish detainees who had information but were successfully resisting
intcm_:gation from these who did not actually have the information. See /G Report at 83-85. On at least one
occasion, this ray have resulted in what might be deemed i retrospact o have been (he unnecsssary use of
enhanced techniques. On that oocasion, although the on-scenc interrogalion team judged Zubaydah to be com
ML N N urns N . = i 2 ]

Tiasexample;however-docs notshow Ch-“conduet {thavic} intonded-1¢-injure-in-somewvay. unjustifi:
by any goverment interest,” or “delibecate indifference” to the possibility of such-unjustifiable injury. Lews, 523

e LS. 21849, As long as the CIA reasonably believed that Zubaydah continued to withbold sufficiantly important

information, use of the waterboard was supported by (he Government's atergst i proteciing (he Nation from
subs?qucn: terrorist attacks. The existence of a reasonable, good faith beliel is not negated because the factual
predicaies for that belief are subsequently determined (o be falss. Moreover, in the Zubaydah example, CIA
Headquarters dispatched officials o observe the last waterboard session, These officials reported that enhanced
techniques were no longer aceded. See JG Report at 85. Thus, the ClA did nat simply tely on what appeared to be
credible intelligence but rather ceased using enhanced techniques despite this iniclligence.

Tep/sgéﬁﬁr :
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We next address whether, considered in light of “an understanding of traditional
executive behavior, of contemporary practice, and of the standards of blame generally applied to
them,” use of the enhanced interrogation techniques constitutes government behavior that “is so
‘egregious, 5o outrageous, that it may fairly be said to shock the contemporary conscience.” Id: at
847 n.8. We have not found evidence of traditional executive behavior or contemporary practice
either condemning or condoning an interrogation pregram carefully {imited to further a vital
government interest and designed {0 avoid unnecessary or serious harm.” However, in many
contexts, there is a strong tradition against the use of coercive interrogation techniques.
Accordingly, this aspect of the analysis poses a more difficult question. We examine the
traditions surrounding ordinary criminal investigations within the United States, the military’s
tradition of not empleying coercive techniques in intelligence interrogations, and the fact that the
United States regularly condemns conduct undertzken by other countries that bears at least some
resemblance to the techniques at issue. '

These traditions provide significant evidence that the use of enhanced interrogation
techniques might “shock the contemporary conscience” it at least some contexts. Id Aswe
have explained, however, the due process inquiry depends critically on setting and circumstance,

-see, e.g., id. at 847, §50, and each of these contexts differs in important ways from the one we
consider here. Careful consideration of the underpinnings of the standards of conduct expected
in these other contexts, moreover, demonstrates that those standards are not controlling here,
Further, as.cxplained below, the enhanced techniques are all adapted from techniques used by the
United States on its own troops, albeit under significantly different conditions. At & minimum,
this confirms that use of these techniques ¢annot be considered to be categorically
imperrissible; that is, in some circumstances, use of these techniques is consistent with
“traditional executive behavior” and “contemporary practice.” /d at 847 n.8. As explained
below, we believe such circumstances are present here. :

Domestic Criminal Investigations. Use of intertogation practices like those we consider
here in ordinary criminal investigations might well “shock the conscience.” In Rochin v.

# ClA interrogation practice appears (o have varied over time. The /G Report explains that the CLA “has
had intermitlent invalverent in the interrogation of individuals whose interests are opposed to those of the United
States.” [G Report at 9. In the early 1980s, for example, the CIA initiated the Human Resource Exploitation
('HRE") training program, “designed (o train foreign Liaison services on interrogation {echniques.” /d. The CIA
feripi B Opaw in 1986 because of allegations of human rights abuses in Latin America. See id:at 10,
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o . California, 342 U.S. 165 (1952), the Supreme Court reversed a criminal conviction when; the
~ prosecution introduced evidénce ageinst the defendant that had been obtained by the forcible
 pumping of the defendant’s stomach. The Court concluded that the conduct at issue “shocks the
conscience” and was “too close to the rack and the screw.” Id at 172, Likewise, in Williams v.
United States, 341 U.S. 97 (1951), the Coust considered a conviction under a statute that
criminalized depriving an individual of  constitutional right under color of law. The defendant
suspected several persons of committing & particular crime. He then :

over a period of three days took four men to a paint shack . . and used brutal
methods to obiain a confession from each of them. A rubber hose, a pistol, 2
bluat insteument, 2 sash cord 2nd other implement were used in the project. . . .
Each was beaten, threatened, and unmercifully punished for several hours until he
confessed.

Id. at §8-99. The Court characterized this as “the classic use of force to make a man testify
against himself” which would render the confessions inadmissible. /@ at 101. The Coutt
concluded: :

But where police take matters in their own hands, seize victims, beat and pound
them until they confess, there cannet be the slightest doubt thet the police have
deprived the victim of a cight under the Constitution. It is the right of the accused
to be teied by a legally constituted court, not by a kangarog court.

Id. at 101,

More secently, in Chavez ». Martinez, $38 1.8, 760 (2003), the police had questioned the
plaintiff, & gunshot wound victim who was in severe pain and believed he was dying. At issue
was whether a-section 1983 suit could be maintained by the plaintiff against the police despite
the fact that no charges had ever been brought against the plaintiff. The Court rejected the
plaintiff’s Fifth Amendment Self-Incrimination Clause claim, see id. at 773 (opinion of
Thomasg, 1.); id. at 778-79 (Souter, J., concurring in judgment}, but remanded for consideration of
whether the questioning violated the plaintiff's substantive due process rights, see id. at 779-80.
Some of the justices expressed the view that the Constitution categorically prohibits such
coercive interrogations, See id. at 783, 788 (Stevens, 1., concurring in part and dissenting in part)
(describing the interrogation at issue as “torturous” and asserting that such interrogation “is a
classic example of 2 vielation of a constitutional right implicit in the concept of ordered tiberty '}
(internal quotation marks omitted); id. at 796 (Kennedy, 1., concurring in part and dissenting in
part) ("The Coastiturion does not countenance the official imposition of severe pain or pressure

for purposes of interrogation. Thisistme whether-the-protetion-sfound-in-the Setf=-
Incrimination Clause, the broader guarantees of the Due Process Clause, or both,”).

issue in these cases. In addition, the government interest at issue in each of these cases was the
general interest in ordinary law enforcement (and, in Williams, even that was doubtful). That

government interest is strikingly different from what is at stake here: the national security—in
particular, the protection of the United States and its interests against attacks that may result in
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i massive civilian casualties. Specific constitutional constraints, such as the Fifth Amendment’s

" ' Self-Incrimination Clause, which provides that “[n]o person . . . shall be campelled inr any
criminal case to be a witness against himself” (emphasis added), apply when the government
acts to further its general interest in law enforcement and reflect explicit fundamental limitations
on how the government may further that interest. Indeed, most of the Court’s police
interropation cases appear to be rooted in the policies behind the Self-Incrimination Clause and
concern for the fairness and integrity of the trial process. In Rochin, for example, the Court was
concerned with the use of évidence obtained by coercion to bring sbout 2 criminal conviction.
See; e.g., 342 U.S. at 173 (“Due progess of law, as a historic and generative principle, precludes
defining, and thereby confining, these standards of conduct more precisely than to say that
convictions cannot be brought about by methods that offend ‘a senseof justice.””) (citation
omitted); id. (refusing to hold that “in order to convict 2 man the police cannot extract by force
what is in his mind but can extract what is in his stomach”). See also Jacksan 1. Denno, 378
U.S. 368, 377 (1964) (charzcterizing the interest at stake in police interrogation cases as the
“right to be free of a conviction based upon a coerced confession”); Lyons v. Oklahoma, 322
U.S. 596, 605 (1944) (explaining that “{a] coerced confessian is offensive {o basic standards of
justice, not because the victim has a legal grievance zgainst the police, but because declarations
procured by torture are not premises from which a civilized forum will infer guilt”™). Bven
Chavez, which might indicats the Court's receptiveness Lo & substantive due process claim based
on coercive police intervogation practices irrespective of whether the evidence obtained was ever
used against the individuel interrogated, involved an interrogation implicating ordinary law
enforcement interests. ) :

Courts bave long distinguished the government’s interest in ordinary law enforcement
from other government interests such as national security, Theé Foreign Intelligence Surveillance
Court of Review recently explained that, with respect to the Fourth Amendment, “the [Supreme]

- Court distinguishe[s] general crime control programs and those that have another pasticular
purpose, such as protection of citizens against speciai hazards or protection of our borders.” In
re Sealed Case, 310 F.3d 717, 745-46 (For. Intel. Surv, Ct. Rev. 2002) (discussing the Court’s
“special needs” cases and distinguishing “FISA's general programmatic purpose” of
“protect(ing] the nation against terrorists and espionage threats dicected by foreign powers” from
general crime control). Under the “special needs” doctrine, the Supreme Court has approved of
warantiess and even suspicionless searches that serve “special needs, beyond the normal need for
law enforcement.” Vernonia Schol Dist. 47/ v. Acton, 515 U.S. 646, 653 (1995) (quotation
marks and citation omitted). Thus, although the Court has explained that it “cannot sanction
[automobile] stops justified only by the” “gencral interest in crime control,” fndianapolis v.
Edmond, 531 U.S. 32, 44 (2000) (quotation marks and citation omitted), it su sgested that it
might approve of 2 “roadblock set up ta thwart an imminent terrorist altack,” id. See also
Memarzadum for James B, Comey, Deputy Attoraey Genesal-from-NeelJ=Feancizcor Beputy
Assisfant Attorney General, Office of Legal Counsel, Re: Whether OFAC May Without
Qbtaining a Judicial Warran: Enter the Commercial Bramises-cof-a-Besionated-fntity Fo-Securg~— ="
Property Trat Has Been Blocked Pursuant to IEEP4 (April 11, 2005). Notably, in the due
process context, the Court has distinguished the Govemment's interest in detaining iflegal aliens
generally from its interest in detaining suspected tegrorists. See Zadwydas, 533 U.S. at 691
Although the Court concluded that a statute permitting the indefinite detention of alicns subject
to a final order of removal but who could not be removed to other countries would raise
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! substantial constitutional questions, it suggestied that its reasoning might not apply to a statute
' that “appl{ied) narrowly to a small segment of particularly dangerous individuals, say, suspected
terrorists.” /d. at 691 (quotation marks and citation omitted).

Accordingly, for these reasons, we do not believe that the tradition that emerges from the
police interrogation context provides controlling evidence of a relevant executive tradition
prohibiting use of these techniques in the quite different context of interrogations undertaken
solely 1o prevent foreign terrorist attacks against the United States and its interests.

United States Military Doctrine. Army Field Mamial 34-52 sets forth the military’s basic
approach to intelligence interrogations. It lists a variely of interrogation techniques that
generally involve onfy verbal and emotional tactics, In the “emotional Jove approach,” for
example, the interrogator might exploit the love a detainee feels for his fellow soldiers, and use -
this to motivate the detainee to cooperate. Id. at 3-15. In the “fear-up (harsh) approach,” “the
interrogator behaves in an overpowering manner with a loud and threatening voice [and] may
even feel the need to throv objects across the room to heighten the [detainee’s] implanted
feelings of fear.” Jd. at 3-16. The Field Manual counsels that “{g)reat care must be taken when
{using this technique] so any actions wauld not viclate the prohibition on coercion and threats
contained in the GPW, Article 17.” fd. Indeed, from the outser, the Field Manual explains that
the Geneva Conventions “and US policy expressly prohibit acts of violence or intimidation,
including physical or mental torture, threats, insults, or exposure to inhumane treatment as 2
means of or aid to interrogetion.” /d. at 1-8, As prohibited acts of physical and mental torwre,
the Field Manual lists “[flood deprivation” and “[a}bnormal sleep deprivation” respectively, [d.

The Field Manual provides evidence “of traditional executive behavior| and] of
contemporary practice,” Lewis, 523 U.S. at 847 n.8, but we do not find it dispositive for several
reasons, Most obviously, as the Field Manual makes clear, the approach it embodies is designed
for traditional armed conflicts, in particular, conflicts governed by the Geneva Conventions. See
Field Menual 34-52 at 1-7 to 1-8; see aiso id. at iv-v (noting that interrogations must comply
with the Geneva Conventions and the Uniform Code of Military Justice). The United States,
however, has long resisted efforts to extend the protections of the Geneva Caonventions to
terrorists and other unjawful combatants. As President Reapan stated when the United States
rejected Protocol I to the Geneva Conventions, the position of the United States is that it “must
not, and need niot, give recognition and protection to terrorist groups as a price for progress in
humanitarian law.” President Ronald Reagan, Letter of Transmittal to the Senate of Protocol T
additional to the Geneva Conventions of 12 August 1949, concluded at Geneva on June 10, 1977
(Jan. 29, 1987). President Bush, moreover, has expressly determined that the Geneva
Convention Relative to the Treatment of Prisoners of War (“GPW”} does not apply to the

conflictwith al. Qaeda. See Memarandum-fronvthe President-Re—Ffmmemic Trealisn ofar
Qaedn and Taliban Detainees at 1 (Feb. 7, 2002); see also Memorandum for Alberto R

Gonzales, 'ougg,cLLa»Lthwsid&"rt-and—Wi-liiaﬂznlﬁ{zynesﬂ:fmmﬂ, Depariment of
Defense, from Jay S. Bybee, Assistant Attorney General, Office of Legal Counsel, Re:
Application of Treaties and Leows to al (Jaeda and Taliban Defainees at 9-10 (Jan. 22, 2002)
(explaining that GPW does not apply to non-state actors such as al Qaeda).
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We think that a policy premised on the applicability of the Geneva Conventions and not
purporting to bind the CIA does not constitute controlling evidence of executive tradition and
confemporary practice with respect to untraditional armed conflict where those treaties do not
apply, where the enemy flagrantly violates the faws of war by secretly attacking civilians, and
where the United States cannot identify the enemy or prevent its attacks absent accurate
intelligence. : .

State Deparnnent Reports. Each year, in the State Department’s Country Reports on
Human Rights Practices, the United States condemns coercive interrogation techniques and other
practices employed by other countries, Certain of the techniques the United States has ’
condemned appear to bear.some resemblarnce to some of the CIA interrogation techniques. In
their discussion of Indonesia, for example, the reports list as “{p]sychological torture” conduct
that invelves “food and sleep deprivation,” but give no specific information as to what these
techniques involve. In their discussion of Egypt, the reports list as “methods of torture”
“stripping and blindfolding victims; suspending victims from 2 ceiling or doorframe with feet
just touching the floor; beating victims [with verious objects]; . . . and dousing victims with cold
water.” ‘See also, e.g,, Algeria (describing the “chiffon” method, which invelves “placing arag
drenchied in dirty water in someone's mouth™), Iran {counting sleep deprivation as either torture
or severe prisoner abuse); Syria (discussing sleep deprivation and “having cold water thrown on”
detainees as either torture or “ill-treatment™). The State Department’s inclusion of nudity, water .
dousing, sleep deprivation, and food deprivation among the conduct it condemns is significant
and provides some indication of an executive foreign relations tradition condemning the use of
these techniques.”

To the extent they may be relevant, however, we do not believe that the reports provide
evidence that the CIA interrogation program “shocks the contemporary conscience.” The reports
do not generally focus on or provide precise descriptions of individual interrogation techniques.
Nor do the reports discuss in any detail the contexts in which the techniques are used. From
what we gican from the reports, however, it appears tha the condemned technigues are often part
of a course of conduct that involves techniques and is undertaken in ways that bear no
resemblance to the CIA interrogation program. Much of the condemned conduct goes far
beyond the CIA techniques and would almost certainly constitute torture under United States
law. See, e.g., Egypt (discussing “suspending victims from a ceiling or doorframe with feet just
touching the floor” and “beating victims [with various objects]"); Syria (discussing finger
orushing and severe beatings); Pakistan (beatings, burning with cigarettes, electric shock);

- Uzbekistan (elcctric shock, rape, sexual abuse, beatings). The condemned conduct, moreover, is

often undertaken for reasons totally unlike the CIA's. For example, Indonesia security forces
apparently use their technigues in order to obtain confessions, to punish, and to extost money.
Egypt “employls] torture to extract information, coerce npposition figures £0.ceasethei-politigatmn

achivities, and to deter others from similar activities.” There is no indication that techniques are

- B o —

_ * We recognize that as a matter of diplomacy, the United Stales may for various reasons in various
circurstances call another nation te account for practices that may in some respects ressmble conduct in which the
Um{ed States might in some circumstances ¢ngage, covertly or othenwise. Diplomatic relations with regard to
foreign countrigs are not relizble evidence of United States executive practice znd thus may be of culy limited

relevance here.
TOE_);&CR/E 9?6{3\
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used only as necessary o protect against grave terrorist threais or for any similarly vital
govesnment interests {or indeed for any legitimate govemment interest). On the contrary, much
of the alleged abuses discussed in thie reports eppears to involve either the indiscriminate use of -
force, see, e.g., Kenya, or the targeting of critics of the government, see, e.g., Liberia, Rwanda,
And there is certainly no indication that these countries apply careful screening procedures,
medical monitoring, or any of the other safeguards required by the CIA interrogation program.

A United States foreign relations tradition of condemuing torture, the indiscriminate use
of force, the use of force against the government’s pelitical opponents, or the use of foree to
.obtain confessions in ordinary criminal ¢ases says little about the propriety of the CIA’s
.interropation practices. The CIA’s careful screening procedures are designed 10 ensure that
enhanced techniques are used in the relatively few interrogations of terrorists wha are believed to
possess vital, actionable intelligence that miglit avert an attack against the United States or its
interests. The CIA uses enhanced techaiques only to the extent reasonably believed necessary to
obtain the information and takes gresat care to avoid inflicting severe pain or suffering or any
lasting or unnecessary harm. In short, the CIA program is designed to subject detainees to no
more duress than is justified by the Government’s interest in protecting the United States from
further terrorist attacks. In these essential respects, it differs from the conduct condemned in the
State Department reporis. ' '

SERE Training. There is also evidencs that use of these techniques is in some
circumnstances consistent with executive tradition and practice. Each of the CIA’s enhanced
interrogation techniques has been adapted from military SERE treining, where the techniques

 have long been used on our own troops. See Techniques at 6, 1G Report et 13-14. In some

instances, the CIA uses a milder form of the technique than SERE, Water dousi ng, as done in
SERE teaining, involves complete intmersion in water that may be below 40°F. See Techniques
at 10, This aspect of SERE training is done outside with ambient air temperatures as low as
LO°F, See jd. In the CIA technique, by contrast, the detainee is splashed with water that is never
below 41°F and is usually warmer. Seejd. Further, ambient air temperatures are never below
_‘64°F . See id. QOther techniques, however, are undeniably more extreme as applied in the CIA
interrogation program. Most notably, the waterboard is used quite sparingly in SERE training—
at most two times on a trainee for at most 40 seconds each time. See id. at 13, 42, Although the
CIA program zuthorizes waterboard use only in narrow circumstances (to date, the CIA has used
the waterboard on only three detainees), where authorized, it may be used for two “sessions” per
day of up to two hours. During a session, water may be applied up to six times for ten seconds
or longer (but never more than 40 seconds), In a 24-hour period, a detainee may be subjected to

up to tweive minutes of water application. Sec id at 42, Additionally, the waterboar ay be
used on as many as five days during a 30-day approval period. See August 19 etfer at

1-2. The CIA used the waterboard “at least 83 times during August 2002” in the nterragation.of mem— .

Z{}:ba’ydah; 1G Repori &t 90, and 183 fimes during March 2003 in the interro gation of KSM, see
id. at 91, ) .

In addition, as we have explained before:

[ndividua%s undergoing SERE training are obviously in a very different situation
from detainees undergoing interrogation; SERE trainees know it is partofa

TOP/‘;E&ET;
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training program, not a real-life interrogation regime, they presumably know it
will last only a short time, and they presumably have assurances that they will not
- be significantly harmed by the training.

TOP SECRET/

Technigues at 6. On the other hand, the inferrogation program we coasider here furthers the
paramount interest of the United States in the seeurity of the Nation more immiediately and
direetly than SRRE training, which seeks to reduce the possibility that United States military
personnel might reveal information that could harm the national security in the event they are
captured. Agein, analysis of the due process question must pay cafeful attention to these
differences. But we can draw at least one conclusion from the existence of SERE training. Use
of the techniques involved in the CIA's interrogation program-(or at least the similar techniques
from which these have been adapted} cannot be considered to be cafegorically inconsistent with

“traditional executive behavior” and “contemporary practice” regardless of context It follows
that use of these techniques will not shock the conscience in at least some circumstances. We
believe that such circumstances exist here, where the techniques are used against unlawful
combatants who deliberately and secretly attack civilians in an untraditional armed conflict in
which intelligence is difficult or 1mposszb!e to collect by other means and is essential to the
protection of the United States and its interests, where the techniques are used only when
necessary and only in the interrogations of key terrorist leaders reasonably thought to have
actionable intelligence, and where every effort is made to minimize unnecessary suffering and to
avoid inflicting significant or lasting harm.

Accordingly, we conclude that, in light of “an understanding of traditional executive
behavior, of contemporary prectice, and of the standards of blame generally applied to them,” the
use of the enhanced interrogation techniques in the CIA interrogation program as we understand
it, does not constituie government behavior that “is so egregious, so outrageous, that it may faicly
be said to shock the contemporary conscience.” Lcms, 523U.8. at 847 n 8.

C.

For the reasons stated, we conclude that the CIA interrogation techniques, with their
careful screening procedures and medical monitoring, do not “shock the conscience.” Given the
relative paucity of Supreme Court precedent applying this test at all, let alone in anything
resembling this setting, as well as the context-specific, fact- dcpcndent, and somewlhat subjective
nature of the inquiry, bowever, we cannot predict with confidence that a court would agree with
our coriclusion. We believe, however, that the question whether the CIA's enhanced
interrogation techniques violate the substantive standard of United: States obligations under
Article 16 is unlikely to be. subj ect {0 _]udr jali mqmry

 As discussed a,bmc Article 16 i :mposes n0 !ebal obiwauons on the United Statcs that

e tBplicate the-CIA intemogation program.in iew. of the Japgusge of Adicle 16 itseif and.

. e i i T

"' In addition, the fact that individuals voluntarify undergo Ue techniques in SERE taining is probative.
See Breithaupt v. Abrem, 352118, 432, 436-37 {1957) (noting that people regularly voluntarily allow their blood to
be drawn and concluding that inveluntary blood testing does not “shock (he conscience”).

bOXGRN

Tog,snfcg,ﬁr

3B

ACLU-RDI 4551 p.38 DOJ OLC 000901



Go To: Overview — Pages 1,
Chronology — Pages

P L B Y

TOP.;

independently, the Senate’s reservation. But even if this were less clear (indeed, even if it were
filse), Article 16 itself has no domestic legal effect because the Senate attached a non-self-
execution declaration to its resolution of ratification. See Cong. Rec. 36,198 (1990) (“the United
States declares (fat the provisions of Articles 1 through 16 of the Convention are not self-
executing”). It is well seitled that non-self-executing treaty provisions “can only be enforced
pursuant fo legislation to carry them into effect” Whitney v. Robertson, 124 U.S. 190, 194
(1888); see also Foster v. Neilson, 27 U.S. (2 Pet.) 253, 314 (1829} (“A treaty is in its nature a
contract between two nations, not a fegislative act. It does not generally effect, of itself, the
object ta be accomplished, ., but is carried into execution by the sovereign power of the
respective parties to the instrument,”). One implication of the fact that Article 16 is non-self-
executing is that, with respect (o Article 16, “the courts have nothing to do and can give no
redress.” Head Money Cases, 1127.5. 580, 598 (1884). As one court recently explained in the
context of the CAT itself, “Treaties that are not self-executing do not create judicially-
enforceable rights unless they are first given effect by implementing legislation.” Auguste v.
Ridge, 395 F.3d 123, 132 n.7 {3d Cir. 2005) (citations omitted). Because (with perhaps one
narrow exception”) Article 16 has rot been legisiatively imp! emented, the interpretation of its

substantive standard is unlikely to be subject to judicial inquiry.?

* * x

Based on CIA assurances, we understand that the CIA interrogation program is not
conducted in the United States or “territory under [United States] jurisdiction,” and that it is not
authorized for use against United States persons. Accordingly, we conclude that the program
does not implicate Article 16. We also conclude that the CIA intervogation program, subject to
its careful screening, limits, and medical monitoring, would not violate the substantive standards

* As noted above, Section 1031 of Public Law [09-13 provides that “[njone of the funds appropriated or
otherwise made available by this Act shall be ebligaled or expended to subject any person in the custody or under
e physical conlrel of the United States to.. . cruel, inhuman, or degrading teatment or punishment that is
prohibited by the Constitution, laws, or treaties of the United States.” To the extent this appropriations rider
implements Ariicle 16, if creates a narrow domestic law obligation not to expend funds appropriated under Public
Law 109-13 for cenduct that violates Anticle 16. This appropriations dder, however, is unlikely to result in judicial
interpretation of Aticle 16's substantive standards since it does not create a privaie right of action. See, e.g.,
Alexander v, Sandoval, 532 U.8. 275, 286 (2001) (“Like substantive federa] law dtself, prvate rights of action to
enforce federal law must be created by Congress."); Resident Cowncil af Aller Parbway Vill v. Dep't of Hous. &
Urban Dev,, $80 F.2d 1043, 1052 (5th Cir. 1993) (“courts have been relustant to infer congressional intent o create
private rigits under appropriztions measures™) (citing Colifornia v, Sicrra Ciub, 451 1.5, 287 (1981)).

Ltis possible that a court could address the scope of Article 16 if a prosecution were brought under the
Antideficiency Act, 31 U.S.C. § 1341 {2000), fora violation of section 1031's spending restriction. Section
1341(a)1)(A) of title 31 provides that officers or employees of the United Siates ma 00tk e.0r 3h O T2 620 e

- eXpRAditie Or obligalion excéeding an amountavailable in an appropriation or fuad for the expenditure or
obligation.” “[KJnowing[} and willulf] violatifons)" of seclion 1341(a) are subject to criminal penalties. Jd

N 1.1 MU

? Although the interpretation of Article 16 s unlikely to be subject Lo judicial inguiry, it is conceivable
that 2 court might attempt to addeess substantive questions under the Fifth Amendmen if, for example, the United
Stales sought a criminal conviction of a high value detainee in an Artcle T court in the United States using
( : evidence that had been obtained from the detainee through the use of enhanced'interrogation techniques.
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L applicable to the United States under Article 16 even if those standards extended to the CIA
‘ inferrogation program. Given the paucity of relevant precedent and the subjective nature of the
inquiry, however, we cannot predict with confidence whether a court would agree with this
conclusion, though, for the reasons explained, the question is unlikely to be subject to judicial

inquiry.

Please let us know if we may be of further assistance.

f\ . .
Steven G. Bradbury

Principal Deputy Assistant Attorney General
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