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U.S. Department of Justice
Office of Legal Counsel

Office of the Principat Deputy Assistant Attomey OeteL

Washirtgton, D.C. 2(1530

May 30, 2005

MEMORANDUM FOR JOLLN A. RIZZO
SENIOR DEPUTY GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY
Re: Application of United States Obligations Under Artick-16 of the
Convention Against Torture to Certain Techniques that May Be
Used in the interrogation of High Value al Qaeda Detainees
You have asked us to address whether certain "enhanced interrogation techniques"
employed by the Central Intelligence Agency ("CIA") in the interrogation of high value at Qaeda
detainees are consistent with United States obligations under Article 16 of the United Nations
Convention Against Torture and Other Cruel, rnhuman or Degrading Treatment or Punishment,
Dec. 10, 1984, S. Treaty Doc, No, 100-20, 1465 UN T.S. 85 (entered into force for U
Nov 20, 1994) ("CAT") We conclude that use of these techniques, subject to the CIA's careful
screening criteria and limitations and its medical safeguards, is consistent with United States
obligations under Article 16, 1
By its terms, Article 16 is limited to conduct within "territory under [United States]
jurisdiction " We conclude that territory under United States jurisdiction includes, at most, areas
Our analysts and conclusions are limited to the specific legal issues we address in this memorandum. We
note that we have previously concluded that use of these techniques, subject to the limits and safeguards required by
the interrogation program, does not violate the federal prohibition on torture, codified at 18 U.S.C. §§ 2340-2340A.
See Memorandum for John A. FLi22o, Senior Deputy General Counsel, Central Intelligence Agency, from Steven G.
Bradbury, Principal Deputy Assistant Attorney General, Office of Legal Counsel, Re: Application of IS U.S.0
§§ 2340-2340,4 to Certain Techniques that illay Be Used in the Interrogation of a High Value al Qaeda Detainee
(May 10, 2005); see also hlertiorandam for John A. Rizzo, Senior Deputy General Counsel, Central Intelligence
Agency, from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal Counsel, Ite:
Application of 18 LIS,C, §§ 2340.21404 to the Combined Use of Certain Techniques in the Interrogation of High
Value al Qaeda Detainees (May 10, 2005) (concluding tiLlt the anticipated combined use of these techniques would

nut violate the federal prohibition on torture). The legal advice provided in this memorandum does not represent the
policy views of the Department ofJustice concerning the use of any interrogation methods,
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over which the United States exercises at least de facto authority as the government. Based on
CIA assurances, we understand that the interrogations do not take place in any such areas. We
therefore conclude that Article 16 is inapplicable to the CIA's interrogation practices and that
those practices thus cannot violate Article 16. Further, the United States undertook its
obligations under Article 16 subject to a Senate reservation, which, as relevant here, explicitly
limits those obligations to "the cruel, unusual and inhumane treatment . prohibited by the Fifth
Amendment. to the Constitution of the United States," There is a strong argument that
through this reservation the Senate intended to limit the scope of -United States obligations under
Article 16 to those imposed by the relevant provisions of the Constitution. As construed by the
courts, the Fifth Amendment does not apply to aliens outside the United States. The CIA has
assured us that the interrogation techniques are not used within the United States or against
United States persons, including both United States citizens and lawful permanent residents.
Because the geographic limitation on the face of Article 16 renders it inapplicable to the CIA
interrogation program in any event, we need nol decide in this memorandum the precise effect, if
any, of the Senate reservation on the geographic reach of United States obligations under Article
16. For these reasons, we conclude in Part H that the interrogation techniques where and as used
by the CIA are not subject to, and therefore do not violate, Article 16
.

Notwithstanding these conclusions, you have also asked whether the interrogation
techniques at issue would violate the substantive standards applicable to the United States under
Article 16 if contrary to our conclusion in Part II, those standards did extend to the CIA
interrogation program. As detailed below in Part HI, the relevant constraint here, assuming
Article 16 did apply, would be the Fifth Amendment's prohibition of executive conduct that
"shocks the conscience." The Supreme Court has emphasized that whether conduct "shocks the
conscience" is a highly context-speci6c and fact-dependent question. The Court, however, has
not set forth with precision a specific test for ascertaining whether conduct can be said to "shock
the conscience" and has disclaimed the ability to do so. Moreover, there are few Supreme Court
cases addressing whether conduct "shocks the conscience," and the few cases there arc have all
arisen in very different contexts from that which we consider here .
For these reasons, we cannot set forth or apply a precise test for ascertaining whether
conduct can be said to "shock the conscience." Nevertheless, the Courts "shocks the
conscience" cases do provide some signposts that can guide our inquiry. In particular, on
balance the cases are best read to require a determination whether the conduct is "arbitrary in
the constitutional sense," Coimly cf Sacramento v. Lewis, 523 U.S. 833, 846 (1998) (citation
The tesarvation provides in full:
tt4A--SUTes--wri-fiztselftio—urr?iTythtroblignoiiiiiid Artie c 6 to prevent cruel,

rrthw nan or degrading treatment or puni5tuneat," only insofar as the to "cruel inhuman or

deg_ is
nent_or.punishmentg-gteans -thet -tintM -IfiTiniturnarie treatment or
punishment prohibited by the Fifth,. Eieith, and/or Fourteenth Amendments to the Constitution of
the United States
136 Cong. Rx. 36198 (1990). As 'We explain below, the Eighth
this context

TOP
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omitted); that is whether it involves the "exercise of power without any reasonable justifica ti on
in the service of a legitimate governmental objective," id. "[C]onduct intended to injure in some
way unjustifiable by any government interest is the sort of official action most likely to rise to
the conscience-shocking level." Id. at 849. Far from being constitutionally arbitrary, the
interrogation techniques at issue here are employed by the CIA only as reasonably deemed
necessary to protect against grave threats to United States interests, a determination that is made
at CIA Headquarters, with input from the on-scene interrogation team, pursuant to careful
screening procedures that ensure that the techniques will be used as little as possible on as few
detainees as possible. Moreover, the techniques have been carefully designed to minimize the
risk of suffering or injury and to avoid inflicting any serious or lasting physical or psychological
harm. Medical screening, monitoring, and ongoing evaluations further lower such risk.
Significantly, you have informed us that the CIA believes that this program is largely responsible
for preventing a subsequent attack within the United States. Because the CIA interrogation
program is carefully limited to further a vital government interest and designed to avoid
unnecessary or serious harm, we conclude that it cannot be said to be constitutionally arbitrary,
The Supreme Court's decisions also suggest that it is appropriate to consider whether, in
light of "traditional executive behavior, of contemporary practice, and the standards of blame
generally applied to them," use of the techniques in the CIA interrogation program "is so
egregious, so outrageous, that it may fairly be said to shock the contemporary conscience," Id. at
847 n.8. We have not found evidence of traditional executive behavior or contemporary practice
either condemning or condoning an interrogation program carefully limited to further a vital
government interest and designed to avoid unnecessary or serious harm. We recognize,
however, that use of coercive interrogation techniques in other contexts—in different settings,
for other purposes, or absent the CIA's safeguards—might be thought to "shock the conscience"
Ci, e.g,, Rochin v. California, 342 U.S. 165, 172 (1952) (finding that pumping the stomach of a
criminal defendant to obtain evidence "shocks the conscience"); U.S. Army Field Manual 34 - 52 Intelligence Interrogation (1992) ("FiehiManual 3'- 52") (detailing guidelines for interrogations
in the context of traditional warfare); Department of State, Country Reports on Human Rights
Practices (describing human-rights abuses condemned by the United States), We believe,
however, that each of the other contexts, which we describe more fully below, differs critically
from the CIA interrogation program in wayslhat would be unreasonable to ignore in examining
whether the conduct involved in the CIA. program "shock[s) the contemporary conscience."
Ordinary criminal investigations within the United States, for example, involve fundamentally
different government interests and implicate specific constitutional guarantees, such as the
privilege against self-incrimination, that are not at issue here, Furthermore, the CIA
interrogation techniques have all been adapted from military Survival, Evasion, Resistance,
Escape ("SERE") training. Although there are obvious differences between training exercises
and actual interrogations, the fact that the United States uses similar techniques on its own troops
-pCYSC57S tranglyuggestpAhat-thes
-are-notatogoti-cal
pale.
Given that the CIA interrogation program is carefully limited to further the Government's
paramount interest in protecting the Nation while avoiding unnecessary or serious harm, we
conclude that the interrogation program cannot "be said to shock the contemporary conscience"
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when considered in light of "traditional executive bet i ,-" ar "coiitempor a practice."
Lewis, 523 U.S. at 847 rr8,

Elsewhere, \-- 1 h.
pr. in i. g -eat detail. See
3C
2,'d the CIA interrogation _61,
Memorandum for John A. Rizzo, Senior Deputy General Counsel, Central Intelligence Agency,
from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal
Counsel, Re: Application of 18 U.S.L. 6r§ 2340-2340A to Certain Techniques that May Be Used
in the Interrogation of a High Value al Qaeda Detainee at 4-15, 28-45 May IO, 2005)
("Techniques"); Memorandum for John A. Rizzo, Senior Deputy General Counsel, Central
Intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant Attorney General,
Office of Legal Counsel, Re: Application of 18 U.S.C. ,§§ 2340-2340A i. lie Combined Use of
Certain Techniques in the Interrogation of High Value at Qaeda Detainees at 3-9 (May 10,
2005) ("Combined Use"). The descriptions of the techniques, including all limitations and
safeguards applicable to their use, set forth in Techniques and Combined Use are incorporated by
reference herein, and we assume familiarity with those descriptions. Here, we highlight those
aspects of the program that are most important to the question under consideration. Where
appropriate, throughout this opinion we also provide more detailed background information
regarding specific high value detainees who are representative of the individuals on whom the
techniques might be used..3
A.
Under the CIA's guidelines several conditions must be satisfied before the CIA
C-Wigeriltatice4 techniques in theinten -ogation of any detainee. The CIA must,
The CIA has reviewed and confirmed the accuracy of
including its purposes, methods, limitations, and results,

4
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based on available intelligence, conclude that the detainee is an important and dangerous
member of an at Qaeda-affiliated group. The CIA must then determine, at the Headquarters
level and on a case-by-case basis with input from the on-scene interrogation team, that enhanced
interrogation methods are needed in a particular interrogation. Finally, the enhanced techniques,
which have been designed and implemented to minimize the potential for serious or unnecessary
harm to the detainees, may be used only if there are no medical or psychological
contraindications .

ced interrogation techniques
ter ("CTC") determines an individual to be a "High Value
Detainee," which the CIA defines as;
a detainee who, until time of capture, we have reason to believe. (I) is a senior
member of al-Qai'da or an al-Qai'da associated terrorist group (Jernatah
Islainiyyah, Egyptian Islamic Jihad, al-Zarqawi Group, etc ); (2) has knowledge
of imminent terrorist threats against the USA, its military forces, its citizens and
organizations, or its allies; or that has/had direct involvement in planning and
preparing terrorist actions against the USA or its allies, or assisting the al-Qai'da
leadership in planning and preparing such terrorist actions; and (3) if released,
constitutes a clear and continuing threat to the USA or its allies .
Acting Assistant Attorney General, Office of Legal Counsel, from
istant General Counsel, Central Intelligence Agency at 4 (Jan. 4, 2005)
ry
''). The CIA, therefore, must have reason to believe that the detainee is a
senior member rather than a mere "foot soldier") of al Qaeda or an associated terrorist
organization, who likely has actionable intelligence concerning terrorist threats, and who poses a
significant threat to United States interests,

--

— -

The "waterboard," which is the most intense of the CIA interrogation techniques, is
subject to additional limits. It may be used on a Fligh Value Detainee only if the CIA has
"credible intelligence that a terrorist attack is imminent"; "substantial and credible indicators that
the subject has actionable intelligence that can prevent, disrupt or delay this attack"; and "{o)ther
interrogation methods have failed to elicit the information [or] CIA has clear indications that
other . methods are unlikely to elicit this information within the_pereetved time
preventing- theinia-6k7-1.:er67-froili1
A._'Rizzo,Actu
-Vdeneral Counsel, Central Intelligence
Agency, to Daniel Levin, Acting Assistant Attorney General OfficesfLegal Counsel A s
A:2720 4 ) C`Mgust 7-Rizzoletter) (attachment).

da
In

*

st udy of 94 detainee
ci has employed enh nce*

iques to v

th e lutefrO iti ons of 2$ of these detainees, We understaricl that two individual
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representative
been, or might be, used,
believed had actionabl
Letter from
Daniel Leviti Actin
("August 25
me bees of e Tal ba
bet v
arran d a

value detainees on whom enhancedtec hniques have
om the CIA.
the CIA took custody
ncerning the pre-election threat to the United States. See
ociate General Counsel, Central Intelligence Agency, to
opera', Office of Legal Counsel at 2 (Aug. 25, 2004)
sive connections to various al Qaeda
Ili f e ce indicated
al•Z
Und

eat ere
CIA

"perform(ed) critical
Intelligence indicated that prior to his capture,
facilitation and finance activities for al-Qa'ida," including "transporting people, funds, and
dsmith, III, Assistant Attorney General, Office of Legal
documents," Fax for Jac
l, Central Intelligence Agency
Counsel, fro
e part in planning attacks
(March 12, 2004 The CIA
d extensive contacts with
against United States force
lid
Shaykli
Muhammad
a
a
key members of at Qaeda, ud
ptured
while
on a mission
ubaydah. See
("KS
6
CIA
Directorate
of
Intelligence,
aq
to establish contac
from
US Efforts Grinding Down al-Qa 'i47 2 (Feb, 21, 2004).
.

Consistent with its heightened standard for use of the v aterboard, the CIA has used this
technique in the interrogations of only three detainees to date (KSM, Zubaydah, and 'Abd AlRahim Al-Nashiri) and has not used it since the March 2003 interrogation of ICSNI. See Letter
from Scott W. Muller, General Counsel. Central Intelligence Agency, to Jack L. Goldsmith la,
Assistant Attorney General, Office of Legal Counsel at 1 (June 14, 2004).
We understand that Abu Zubaydah and KSM are representative of the types of detainees
on whom the waterboard has been, or might be, used. Prior to his capture, Zubaydah was "one
ofUsama Bin Laden's key lieutenants." CIA, Zayn al-Abidm Muhammad Husayn ABU
Wad YDAR at 1 (Jan_ 7, 2002) ("Zubaydah Biography") Indeed, Zubaydah was al Qaeda's
third or fourth highest ranking member and had been involved "in every major terrorist operation
carried out by at Qaeda." Memorandum for John Rizzo, Acting General Counsel, Central
Intelligence Agency, from Jay S. Bybee, Assistant Attorney General, Office of Legal Counsel,
Re: Interrogation of al Qaeda Operative at 7 (Aug. 1, 2002) ("Interrogation Memorandum");
Zubaydah Biography (noting Zubaydah's involvement in the September 11 attacks). Upon his
capture on March 27, 2002, Zubaydah became the most senior member of al Qaeda in United
States custody. See IG Report at 12,
KSM, "a mastermind" of the Septemb
uree

considered KS

2001 ac
,

important operation
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gar ed as "one of al-

e the CIA
. based on his

close relationship with Usama Bin Laden and his reputation among the al-Qa'ida rank and file
Id After the September 11 attacks, KSM assumed 'the role of operations chief for al-Qa'ida
around the world! CIA Directorate of Intelligence, KhaTid Shajkh Muhammad: Preeminent
Source on Al-Qa 'ida 7 (July 13, 2004) ("Preeminent Source"). KSM also planned additional
attacks within the United States both before and after September 11. See id at 7-8; see also The
9/Il Commission Report: Final Report of the National Commission on Terrorist Attacks Upon
the United Stales 150 (official gov't. ed. 2004) ("9/11 Commission Report"). 4

2.
Even with regard to detainees who satisfy these threshold requirements, enhanced
techniques are considered only if the on-scene interrogation team determines that the detainee is
withholding or manipulating information, In order to make this assessment, interrogators
evin, Acting
"
conduct an initial interview "in a relatively benign environ
Associate
Assistant Attorney General, Office of Legal Counsel, from
General Counsel, Central Intelligence Agency, Re: Backgroun 'aper on CIA 's Combined Use
of Interrogation Techniques at 3 (Dec 30, 2004) ("Background Paper"). At this stage, the
detainee is "normally clothed but seated and shackled for security purposes," and the
interrogators take "an open, non-threatening approach." Id, In order to be judged participatory,
however, a high value detainee "would have to willingly provide information on actionable
threats and location information on High-Value Targets at large—not lower level information."
Id If the detainee fails to meet this "very high" standard, the interrogation team develops an
interrogation plan, which generally calls for the use of enhanced techniques only as necessary
and hi escalating fashion. See id. at 3 4, Techniques at 5
-

Any interrogation plan that involves the use of enhanced techniques must be reviewed
and approved by "the Director, DCI Counterterrorist Center, with the concurrence of the Chief;
CTC Legal Group." George J Tenet, Dir
rid-acted Pursuant to the
at 3 (Jan, 28, 2003) ("Interrogation Guidelines' ). Eac approval lasts for a
period of at most 30 days, see id at 1-2, although enhanced interrogation techniques are
generally not used for more than seven days, see Background Paper at 17
ample, after medical and psychological examinations found no contraindications,
s interrogation team sought and obtained approval to use the following techniques:
attention grasp, walling, fa
cial slap, wall standing, stress positions, and sleep
deprivation See August 25
otter at 2. The interrogation team "carefully analyzed
GuI 's responsiveness to different areas of inquiry" during this time and noted that his resistance
increased as questioning moved to his "knowledge of operational terrorist activities." Id at 3
-

A1-Nashiri, the only other detainee to be subjected to the waterboard, planned the bombing of the U.S.
9/11 Commission ?Report at 153.
3 You have informed us that the current practiceis for the D irectcr ot • the enta1 Intelligence Agency to
make this determination personally.

7
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geed memory problems (which CIA psychologists ruled out through
d memory tests) in order to avoid answering questions. Id

maintains a tough. Mujahidin
At that point, the interrogation team believed
fighter mentality and has conditioned himself for a physical interrogation " Id. The team
therefore concluded that "more subtle interrogation measures designed more to weaken'''.
physical ability and mental desire to resist interrogation over the long run are likely to be more
effective." Id. For these reasons, the team sought authorization to use dietary manipulation,
nudity, water dousing, and abdominal sla Id at 4-5. In the team's view, adding these
because he appeared to have a particular
techniques would be especially helpful
weakness for food and also seemed especially modest. See id, at 4.
The CIA used the waterboard extensively in the interrogations of KSM and Zubaydah,
but did so only after it became clear that standard interrogation techniques were not working.
Interrogators used enhanced techniques in the interrogation of al-Nashiri with notable results as
early as the first day. See IG Report at 35 36 'Twelve days into the interrogation, the CIA
subjected al-Nashiri to one session of the waterboard during which water was applied two times.
See id, at 36.
-

3.
Medical and psychological professionals from the CIA's Office of Medical Services
("OMS") carefully evaluate detainees before any enhanced technique is authorized in order to
ensure that the detainee "is not likely to suffer any severe physical or mental pain or suffering as
a result of interrogation." Techniques at 4; see OMS Guidelines on Medica/ and Psychological
Support to Detainee Rendition, Interrogation and Detention at 9 (Dec, 2004) ("OMS
Guideirnes"). In addition, OMS officials continuously monitor the detainee's condition
throughout any interrogation using enhanced techniques, and the interrogation team will stop the
use of particular techniques or the interrogation altogether if the detainee's medical or
psychological condition indicates that the detainee might suffer significant physical or mental
harm. See Techniques at 5-6. OMS has, in fact, prohibited the use of certain techniques in the
interrogations of certain detainees, See id. at 5. Thus, no technique is used in the interrogation
of any detainee---no matter how valuable the information the CIA believes the detainee has—if
the medical and psychological evaluations or ongoing monitoring suggest that the detainee is
likely to suffer serious harm Careful records are kept of each interrogation, which ensures
accountability and allows for ongoing evaluation of the efficacy of each technique and its
potential for any unintended or inappropriate results. See id.
•

Your office has informed us that the CIA believes that "the intelligence acquired from
these interrogationTFa7sTFen a key reasor
iTv-hy al-Qa' tda has failed to launch a spectacular-ain the West since 11 September 2001." Memorandum for SteY
A
Attorney General, Office of Legal Counsel,from
Cl Counterterrorist. Center, Re: Effectiveness oft )
Counterintelligence
Interrogation Techniques at 2 (Mar. 2, 2005) ("Effectiveness U o"). in particular, the CIA
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believes that it would have been unable to obtain critical information from numerous detainees,
including KSM and Abu Zubaydah, without these enhanced techniques, Both KSM and
Zubaydah had "expressed their belief that the general US population was `wea.k,' lacked
resilience, and would be unable to 'do what was necessary' to prevent the terrorists from
succeeding in their goals," Id. at 1. Indeed, before the CIA used enhanced techniques in its
interrogation of KSM. KSM resisted giving any answers to questions about future attacks,
simply noting, "Soon, you will know " Id. We understand that the use of enhanced techniques
in the interrogations of KSM, Zubaydah, and others, by contrast, has yielded critical information.
See IG Report at 86, 90-91 (describing increase in intelligence reports attributable to use of
—enhanced techniques). As Zubaydah himself explained with respect to enhanced techniques,
"brothers who are captured and interrogated are permitted by Allah to provide information when
they believe they have 'reached the limit of their ability to withhold it' in the face of
psychological and physical hardships." Effectiveness Memo at 2. And, indeed, we understand
that since the use of enhanced techniques, "KSM and Abu Zubaydah have been pivotal sources
because of their ability and willingness to provide their analysis and speculation about the
capabilities, methodologies, and mindsets of terrorists." Preeminent Source at 4.
Nevertheless, current CIA threat reporting indicates that, despite substantial setbacks over

ited
••••
,•.,

•,•,• •

•

Mip

•• •

••••••,,

•.,

•

••

• . • .

You have
informed us tttcCIA believes that enhanced interrogation tee nuques remainessential to
obtaining vita intelligence necessary to detect and disrupt such emerging threats.
In understanding the effectiveness of the interrogation program, it is important to keep
two related points in mind. First, the total value of the program cannot be appreciated solely by

focusing on individual pieces of information. According to the CIA Inspector General:
CTC frequently uses the information from one detainee, as well as other sources,
to vet the information of another detainee. Althounh lower-level detainees
provide less information than the high value detainees, information from these
- —detainees has, on many occasions, supplied the information needed to probe the
High value aaamees further.... frihe triangulation ot intelligence provides a
fuller knowledge of Al-Qa'ida activities than would be possible from a single
detainee.
-

IC Report at 86. As illustrated below, we understand that even interrogations of comparatively
lower-tier high value detainees supply information that the CIA uses to validate and assess
information elicited in other interrogations and through other methods Intelligence acquired
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from the interrogation program also enhances other intelligence methods and has helped to build
the CIA's overall understanding of al Qaeda and its affiliates. Second, it is difficult to quantify
with confidence and precision the effectiveness of the program. As the IG Report notes, it is
difficult to determine conclusively whether interrogations have provided information critical to
interdicting specific imminent attacks. See id. at 88. And, because the CIA has used enhanced
techniques sparingly, "there is limited data on which to assess their individual effectiveness" Id
at 89. As discussed below, however, we understand that interrogations have led to specific,
actionable intelligence as well as a general increase in the amount of intelligence regarding al
Qaeda and its affiliates. See id at 85-91..

,

With these caveats, we turn to specific examples that you have provided to us. You have
informed us that the interrogation of KSM—once enhanced techniques were employed—led to
the discovery of a KSM plot, the 'Second Wave," "to use East Asian operatives to crash a
hijacked airliner into" a building in Los Angeles. Effectiveness Memo at 3. You have informed
us that information obtained from KSM also led to the capture orRiduan bin Isornuddin, better
known as Hambali, and the discovery of the Guraba Cell, a 17-member Iemaah Islarniyah cell
tasked with executing the "Second Wave," See Id, at 3-4; GA Directorate of Intelligence, 41Oa 'ida's Ties to Other Key Terror Groups: Terrorists Links in a Chain 2 (Aug. 28, 2003). More
a
ith dcliv
specifically, we understand that KSM admitted that he had
I
„
of money to an al Qaeda associate, See Fax fro
CI Counterterrorist Center, Briefing Notes on the ' daic o I ctainee Reporting at
. 5, 2005) ("Briefing Notes"). Khan subsequently identified the associate (Zubair), who
was then captured. Zubair, in turn, provided information that led to the arrest of Hambali. See
Id, The information acquired from these captures allowed CIA interrogators to pose more
specific questions to KSM, which led the CIA to Hambati's brother, al-Hadi. Using information
obtained from multiple sources, al-Hadi was captured, and he subsequently identified the Guraba
cell. See id at 1-2. With the aid of this additional information, interrogations ofliarnbali
confirmed much of what was learned from KSM . 6
Interrogations of Zubaydah—again, once enhanced techniques were employed—
furnished detailed information regarding al Qaeda's "organizational structure, key operatives,
and modus operandi" and identified KSM as the mastermind of the September II attacks. See
Briefing Notes at 4. You have informed us that Zubaydah also "provided significant information
on two operatives, [including] Jose Padilla[,] who planned to build and detonate a 'dirty bomb'
In the Washington DC area." Effectiveness Memo at 4. Zubaydah and KSM have also supplied
important information about al-Zarqa -wi and his network. See
Goldsmith III,
Assistant Attorney Gene a • t 1 CoGeneral Counsel, CIA,
'Ve di.

meat

10
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e Cl has informed us „lat, :::nce March 2002, we intelligence derived
from CIA detainees has resulted in more than 6,000 intelligence reports and in 2004, accounted
for approximately half of CI'C's reporting on al Qaeda
See Briefing Notes at i; see also IG
Report at 86 (rioting that frc,m September I,
2001, throu c h April 2003, the CiA
"produced over
3,000 intelliRence repots flow" a few high value uht r:,e-,;:
, You have informed us that the
substantial majority of this mei ligence has come
subjected to enhanced
177 7

77

of collec , i--

/

th K3

.

SCUSS onl

y a portion of tiltintelligence obtained through interrogations of Zubaydah..

TOPSECRET
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There are three categories of enhanced interrogation techniques: conditioning techniques,
corrective techniques, and coercive techniques. See Background Paper at 4. As noted above,
each of the specific enhanced techniques has been adapted from SERE training, where similar
techniques have been used, in some form, for years on United States military personnel. See
Techniques at 6; IG Report at 13 - 14.
1. Conditioning techniques
Conditioning techniques are used to put the detainee in a "baseline" state, and to
"demonstrate to the [detainee] that he has no control over basic human needs." Background
Paper at 4. This "creates . . a mindset in which [the detainee) learns to perceive and value his
personal welfare, comfort, and immediate needs more than the information he is protecting." Id
Conditioning techniques are not designed to bring about immediate results. Rather, these
techniques are useful in view of their "cumulative effect . , used over time and in combination
with other interrogation techniques and intelligence exploitation methods." Id at 5. The specific
conditioning techniques are nudity, dietary manipulation, and sleep deprivation.
Nudity is used to induce psychological discomfort and because it allows interrogators to
reward detainees instantly with clothing for cooperation. See Techniques at 7, Although this
technique might cause embarrassment, it does not involve any sexual abuse or threats of sexual
abuse. See id at 7-8. Because ambient air temperatures are kept above 68T, the technique is at
most mildly physically uncomfortable and poses no threat to the detainee's health. Id at 7.
Dietary manipulation involves substituting a bland, commercial liquid meal for a
detainee's normal diet. We understand that its use can increase the effectiveness of other
techniques, such as sleep deprivation. As a guideline, the CIA uses a formula for caloric intake
that depends on a detainee's body weight and expected level of activity and that ensures that
caloric intake will always be set at or above 1,000 kcal/day. See id at 7 & !LEO. By
comparison, commercial weight-loss programs used within the United States not uncommonly
li mit intake to 1000 kcati'day regardless of body -weight, Detainees are monitored at all times to
ensure that they do not lose more than 10% of their starting body weight. See id, at 7 The CIA
also sets a minimum fluid intake, but a detainee undergoing dietary manipulation may drink as
much water as he pleases. See id.
Sleep deprivation involves subjecting a detainee to an extended period of sleeplessness.
Interrogators employ sleep deprivation in order to weaken a detainee's resistance. Although up
to 180 hours may be authorized , the CIA has in fact subjected only three detainees to more than
...........,-- ,..

' ,/..s. we exqlanted in Tecirnioves, "The CIA„genera, 11Y1.941.0i:Las a
—„kcaL'day + 10 kcal/kg/dir. This quantity is multiplied by 1.2 for a sedentary activity level or 1.4 bra moderate
activity level. -Regardless of this formula, the recommended minimum calorie intake is 1500 kcal/day, and in no
event is the detainee allowed to receive less than 1000 knit/day." Id. at 7 (footnote omitted), The guideline calorie'
intake for a detainee vfio weighs 150 pounds (approximately 65 kilograms) wouid therefore be nearly 1,900
kcal/day for sedentary activity and would be more than 2,200 kcal/day for moderate activity.
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96 hours of sleep deprivation. Generally, a detainee undergoing this technique is shackled in a
standing position with his hands in front of his body, which prevents him from falling asleep but
also allows him to move around within a two- to three-foot diameter. The detainee's hands are
generally positioned below his chin, although they may be raised above the head for a period not
to exceed two hours. See id at 11-13 (explaining the procedures at length). As we have
previously noted, sleep deprivation itself generally has few negative effects (beyond temporary
cognitive impairment and transient hallucinations), though some detainees might experience
transient "unpleasant physical sensations from prolonged fatigue, including such symptoms as
impairment to coordinated body movement, difficulty with speech, nausea, and blurred vision."
Id. at 37; see also id. 37-38. Subjects deprived of sleep in scientific studies for longer than the
180-hour limit imposed by the CIA generally return to normal neurological functioning with as
little as one night of normal sleep. See rd. at 40. In light of the ongoing and careful medical
monitoring undertaken by OMS and the authority and obligation of all members of the
interrogation team, and of OMS personnel and other facility staff to stop the procedure if
necessary, this technique is not be expected to result in any detainee experiencing extreme
physical distress. See Id. at 33-39. 9
,

With respect to the shackling, the procedures in place (which include constant monitoring
by detention personnel, via closed-circuit television, and intervention if necessary) minimize the
risk that a detainee will hang by his wrists or otherwise suffer injury from the shackling, See id,
at 11. Indeed, these procedures appear to have been effective, as no detainee has suffered any
lasting harm from the shackling. See id.
Because releasing a detainee from the shackles would present a security problem and
would interfere with the effectiveness of the techni uc a t
g sleep deprivation
frequently wears an adult diaper. See Letter fro
Associate General
Counsel, Central Intelligence Agency, to Dan Le
ant Attorney General, Office
of Legal Counsel at 4 (Oct, 12, 2004) ("October 2
tier"). Diapers are checked and
changed as needed so that no detainee would be atIo
to remain in a soiled diaper, and the
detainee's skin condition is monitored. See Techniques at 12, You have informed us that diapers
are used solely for sanitary and health reasons and not in order to humiliate the detainee
.

2. Corrective techniques
Corrective techniques entail some degree of physical interaction with the detainee and are
used "to correct, startle, or to achieve another enabling objective with the detainee," Background
Paper at 5. These techniques "condition a detainee to pay attention to the interrogator's
questions and
dislodge expectations that the detainee will not be touched." Techniques at 9.
In addition, as we observed m Technique.s, ccruiit studies indicate that sleep deprivation might lower
pain threshold 5 in some deiainees See Techrriqves at 36 n.44. The oniejulslied,rcal monitoring is therefore

--

esTedlilTiNip-Frtifircv-h-rn-ifirerrogators emp oythis
—Cli
te niquein conituictionTe—Fertechniques. See Combined
Use at 13-14 & n.9,16. in this regard, we note once again that the CIA has 'Informed us that the interrogation
techniques at issue would not be used during a course of extended sleep deprivation with such frequency and
intensity as to induce in the detainer a persistent condition of extreme physil distress such as may constitute
'severe physical suffering. ''' Id, at Id.
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This category comprises the following techniques: insult (facial) slap, abdominal slap, facial
hold, and attention grasp. See Background Paper at 5; see also Techniques at 8 - 9 (describing
these techniques), IQ In the facial hold technique, for example, the interrogator uses his bands to
immobilize the detainee's head. The interrogator's fingers are kept closely together and away
from the detainee's eyes. See Pre-Academic Laboratory (PREAL) Operating Instructions at 19
('PREAL Manual").. The technique instills fear and apprehension with minimal physical force.
Indeed, each of these techniques entails only mild uses of force and does not cause any
significant pain or any lasting harm. See Background Paper at 5-7.
3. Coercive techniques
Coercive techniques "place the detainee, in more physical and psychological stress" than
the other techniques and are generally "considered to be more effective, tools in persuading a
resistant [detainee) to participate with CIA interrogators." Background Paper at 7. These
techniques are typically not used filmultaneously. The BacAground Paper lists walling, water
dousing, stress positions, wall standing, and cramped confinement in this category. We will also
treat the waterboard as a coercive technique .
Walling is performed by placing the detainee against what seems to be a normal wall but
is in fact a. flexible false wall. See Techniques at 8. The interrogator pulls the detainee towards
him and then quickly slams the detainee against the false wall. The false wall is designed ; and a
c-collar or similar device is used to help avoid whiplash or similar injury. See id. The technique
is designed to create a loud sound and to shock the detainee without causing significant pain.
The CIA regards walling as "one of the most effective interrogation techniques because it wears
down the (detainee) physically, heightens uncertainty in the detainee about what the interrogator
may do to him, and creates a sense of dread when the [detainee] knows he is about to be walled
again.' Background Paper at 7. A detainee "may be walled one time (one impact with the wall)
to make a point or twenty to thirty times consecutively when the interrogator requires a more
significant response to a question,' and "will be walled multiple times" during a. session
designed to be intense. Id, At no time however, is the technique employed in such a way that
could cause severe physical pain. See Techniques at 32 n.38. Il
In the water dousing technique, potable cold water is poured on the detainee either from a
container or a hose without a nozzle Ambient air temperatures are kept above 64T. The
.1° As noted in our previous opinions, the slap techniques are not used in a way that could cause severe
pain. See,
l'ecihniques at 8-9, 33 & n.39; Combined Use at 11.
Although wailing "wears down We [detainee] phyLically, - Barke,round Paper at 7, and undoubtedly any
aTtle-lii/niAvindgstaad-04al,4t.-isitiat-signiftcantlyi -ininful,=a3ae
create a loud sound when the individual hits it and thus to cause shock and surprise. See Combined Use at 6 a.4.
But the detainee's head and neck are supported with a rolled hoed or towel that prQ_i_rigo
'
prevent visripra-slr, it-is the detainee's shoulder blades that bit the wall; a5d the detainee is allowed to rebound from
the flexible wail in order to reduce the chances of any injury. See id. You have informed us that a detainee is
expected to feet "dread" at the prosfwt of walling because of the shock and surprise caused by the technique and
because of the sense of powerlessness that comes from being roughly handled by the interrogators, not because the
technique causes significant Frain See id,
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maximum permissible duration of water exposure depends on the water temperature, which may
be no lower than 41cF and is usually no lower than 50°F. See id. at JO. Maximum exposure
durations have been "set at two-thirds the time at which, based on extensive medical literature
and experience, hypothermia could be expected to develop in healthy individuals who are
submerged/In water of the same temperature" in order to provide adequate safety margins against
hypothermia. Id. This technique can easily be used in combination with other techniques and "is
intended to weaken the detainee's resistance and persuade him to cooperate with interrogators."
Id. at 9.
Stress positions and wall standing are used to induce muscle fatigue and the attendant
discomfort. See Techniques at 9 (describing techniques); see also PREAL Manual at 20
(explaining that stress positions are used "to create a distracting pressure" and "to humiliate or
insult") The use of these techniques is "usually self-limiting in that temporary muscle fatigue
usually leads to the [detainee's] . being unable to maintain the stress position after a period of
time." Background Paper at 8. We understand that these techniques are used only to induce
temporary muscle fatigue; neither of these techniques is designed or expected to cause severe
physical pain See Techniques at 33-34.
Cramped confinement involves placing the detainee in an uncomfortably small container.
Such confinement may last up to eight hours in a relatively large container or up to two hours in
a smaller container. See Background Paper at 8; Techniques at 9. The technique "accelerate[s]
the physical and psychological stresses of captivity " P.REAL Manual at 22 In OMS's view,
however, cramped confinement "hals] not proved particularly effective' because it provides "a
safehaven offering respite from interrogation," OMS Guidelines at 16
The waterboard is generally considered to be "the most traumatic of the enhanced
interrogation techniques," id. at 17, a conclusion with which we have readily agreed, see
Techniques at 4.1. In this technique, the detainee is placed face-up on a gurney with his head
inclined downward A cloth is placed over his face on which cold water is then poured for
periods of at most 40 seconds. This creates a barrier through which it is either difficult or
impossible to breathe The technique thereby "induce[s] a sensation of drowning." Id. at 13
The waterhoard may be authorized for, at most one 30 - day period, during which the technique
can actually be applied on no more than
s cribing, in detail, these and
additional limitations); see also Letter from
sociate General Counsel,
Central Intelligence Agency, to Dan Levin
ant Attorney General, Office of Legal
Counsel at I (Aug. 19, 2004) ("Aug:est I'
''- aler" Further, there can be no more than
two sessions in any 24-hour period. Each session—the time during which the detainee is
strapped to the waterboard — lasts no more than two hours. There may be at most six
applications of water lasting 10 seconds or longer during any session, and water may be applied
oretafal of-ntrmore tharrT1 minutes dIng-any 2 - ITYffrirertOTWIFchniques at t4.
—

e
have—b-Fen e7t-a15117sFae-wit ieireraireiliWT6m.
OMS, based on experience to date with this technique and OMS's professional judgment that the
health risks associated with use of the waterboard on a healthy individual subject to these
limitations would he 'medically acceptable."' Id. at 14 (citing OMS Guidelines at 18-19). In
addition, although the avaterboarci induces fear and panic, it is not painful. See id. at 13.
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We conclude, first, that the CIA interrogation program does not implicate United States
obligations under Article 16 of the CAT because Article 16 has limited geographic scope. By its

terms, Article 16 places no obligations on a State Party outside "territory under its jurisdictioe
The ordinary meaning of the phrase, the use of the phrase elsewhere in the CAT, and the
negotiating history of the CAT demonstrate that the phrase "ten -itory under its jurisdiction" is
be-st understood as including, at most, areas where a State exercises territory-based jurisdiction;
that is areas over which the State exercises at least de facto authority as the government. As we
explain below, based on CIA assurances, we understand that the interrogations conducted by the
CIA do not take place in any "territory under [United States] jurisdiction' within the meaning of
Article 16. We therefore conclude that the CIA interrogation program does not violate the
obligations set forth in Article 16
.

Apart from the terms of Article 16 as stated in the CAT, the. United States undertook its
obligations under the CAT subject to a Senate reservation that provides: "[Ole United States
considers itself bound by the obligation under Article 16
only insofar as the term 'cruel,
inhuman or degrading treatment or punishment` means the cruel, unusual and inhumane
treatment or punishment prohibited by the Fifth, Eighth and/or Fourteenth Amendments to the
Constitution of the United States," There is a strong argument that in requiring this reservation,
the Senate intended to limit United States obligations under Article 16 to the existing obligations
already imposed by these Amendments. These Amendments have be-en construed by the courts
not to extend protections to aliens outside the United States. The CIA has also assured us that
the interrogation techniques are not used within the United States or against United States
persons, including both U.S. citizens and lawfi.d permanent resident aliens
A.
"[W]e begin with the text of the treaty and the context in which the written words are
used" Eastern Airlines, Inc. v. Floyd, 499 U.S. 530, 534 (1991) (quotation marks omitted). See
also Vienna Convention on the Law of Treaties, May 23, 1969, art. 31(1), 1155 U.N.T.S. 331,
340 (1980)("A treaty shall be interpreted in good faith in accordance with the ordinary meaning
to be given to the terms of the treaty in their context and in light of its object and purpose."). 1 '
Article 16 states that lelach State Party shall undertake to prevent in any territory tinder its
jurisdiction other acts of cruel ; inhuman or degrading treatment or punishment which do not
amount to torture " CAT Art. 16(1) (emphasis added), 13 This territorial limitation is confirmed

..-.................- _.
--- --------

The United States is not a party to the Vienna Convention and is therefore not bound by it.
Nevertheless t Article "? I Cl)'S emphasis on textual-,andlis_rellts.Intemational interpretimpractice, --,v,e.,-c.--- Rudolf-Bernhardt'lnterpretaticr, in International Law," irr 2 Encyclopedia of Public International Law 1416, 1420
(1995) ("According to the prevailing opinjon, the starting point in any treaty interpretation rs the treaty text and the
-riorrilaf yrorcliinarrnearting-of- lts-re-ftrics-7'):- --"—` - - -'--- - ------ -` 3 Adticle 16(11 provides in full:
each State Party undertakes to prevent in any territory under its jurisdiction other acts of cruet,

inhuman or degrading treatment or punislunent which do not amount to torture as defined in
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by Article 16's explication of this basic obligation: "In particular, the obligations contained in
articles 10, 11, 12 and 13 shall apply with the substitution for references to torture of references
to other forms of cruel, inhuman or degrading treatment or punishment" Id. Articles 11 through
13 impose on each State Party certain specific obligations, each of which is expressly limited to
"territory under its jurisdiction," See infra pp. 1849 (describing requirements). Although
Article 10, which as incorporated in Article 1.6 requires each State Party to "ensure that
education and information regarding the prohibition" against cruel, inhuman, or degrading
treatment or punishment is given to specified government personnel, does not expressly limit its
obligation to "territory under (each State's) jurisdiction," Article 10's reference to the
"prohibition" against such treatment or punishment can only be understood to refer to the
territorially limited obligation set forth in Article 16,
The obligations imposed by the CAT are thus more limited with respect to cruel,
inhuman, or degrading treatment or punishment than with respect to torture. To be sure, Article
2, like Article 16, imposes an obligation on each State Party to prevent torture "in any territory
under its jurisdiction," Article 4(1), however, separately requires each State Party to "ensure that
all acts of torture are offenses under its criminal law" (Emphasis added.) The CAT imposes no
analogous requirement with respect to cruel, inhuman, or degrading treatment or punishment."
Because the CAT does not define the phrase "territory under its jurisdiction," we turn to
the dictionary definitions of the relevant terms. See Olympic Airways v. Husain, 540 U,S, 644,
654-55 (2004) (drawing on dictionary definitions in interpreting a treaty); Sale v. Haitian
Centers Council, Inc., 509 U.S. 155, 180-81 (1993) (same). Common dictionary definitions of
"jurisdiction" include "Rjhe right and power to interpret and apply the law[; authority or
control(; and Ole territorial range of authority or control American Heritage Dictionary 711
(1973); American Heritage Dictionary 978 (3d ed, 1992) (same definitions); see also Black's
1..aw Dictionary 766 (5th eci 1979) ("[alreas of authority"). Common dictionary definitions of
"territory" include lajn area of land[, or t:lhe and and waters under the jurisdiction of a state,
nation, or sovereign," American Heritage Dictionary at 1329 (1973); American Heritage
Dictionary at 1854 (3d ed. 1992) (same); see also Black's Law Dictionary at 1321 ("A part of a

country separated from the rest, and subject to a particular jurisdiction. Geographical area under
the jurisdiction of another country or sovereign power."); Black's Law Dictionary at 1512 (8th
ed. 2004) ("[a) geographical area included within a particular government's jurisdiction; the
portion of the earth's surface that is in a state's exclusive possession and control"). Taking these
article 1, when such acts are committed by or at the instigation of or with the consent or
acquiescence of a public official or oilier person acting in an official capacity. In particular, the
obligations contained in articles 10, 11, 12 and 13 shalt apply with the substitution for references
to torture of references to other forms of cruel, inhuman or degrading treatment or punishment

I 4 I;)aciltiortalthou
Article2(2) emphasizes that Inio exceptional circumstances whatsoever, whether
a state of war or a threat of war, internal political instability or any other public emergency, ma) be inyoked as a
_
IttililrcztPari oflort0e7 tho'CIA:f has no arialogoilioi
iit7aTepect to cruel, inhuman, or degrading treatment
or punishment, tiecause we conclude that the CIA interrogation program does not implicate United States

obligations tinder Article 16 and that the program would conform to United States obligations under Article 16 even
i [that provision did apply, we need not consider whether the absence of a provision analogous to Article 2(2)
implies that State Parties could derogate from their obligations under Article 16 in extraordirciry circumstances
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definitions together, we conclude that the most plausible meaning of the term "territory under its
jurisdiction" is the land over which a State exercises authority and control as the government.
Cf. Rasul v, Bush, 124 S. Ct 2686, 2696 (2004) (concluding that "the territorial jurisdiction of
the United States" subsumes areas over which "the United States exercises complete jurisdiction
and control") (internal quotation marks omitted); Cunard S.S. Co. v. Mellon, 262 U.S. 100, 123
(1923) ("It now is settled in the United States and recognized elsewhere that the territory subject
to its jurisdiction includes the land areas under its dominion and control[1")
This understanding of the phrase "territory under its jurisdiction'' is confirmed by the way
the phrase is used in various provisions throughout the CAT. See Air France v. Saks, 470 U.S.
392, 398 (1985) (treaty drafters "logically would ... user] the same word in each article" when
they intend to convey the same meaning throughout); I. Herman Burgers & Hans Danelius, The
United Nations Convention Against Torture: A Handbook on the Convention Against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment 53 (1988) ("CAT
Handbook') (noting that "it was agreed that the phrase 'territory under its jurisdiction' had the
same meaning" in different articles of the CAT)
For example, Article 5 provides:
Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the otTences referred to in article 4 (requiring each State Party to
criminalize all acts of torture] in the following eases .
(a) When the offences are committed in any territory under its jurisdiction or on
board a ship or aircraft registered in that State;
(b) When the alleged offender is a national of that State,
(c) When the victim is a national of that State if that State considers it
appropriate.
CAT art. 5(1) (emphasis added). The CAT thereby distinguishes jurisdiction based on territory
from jurisdiction based on the nationality of either the victim or the perpetrator. Paragraph (a)
also distinguishes jurisdiction based on territory from jurisdiction based on registry of ships and
aircraft, `Fo read the phrase "territory under its jurisdiction to subsume these other types of
jurisdiction would eliminate these distinctions and render most of Article 5 surplusage. Each of
Article S's provisions, however, "like all the other words of the treaty, is to be given a meaning,
if reasonably possible, and rules of construction may not be resorted to to render it meaningless
or in2perative." Factor v.. Li:mbenheurier 290 U,S, 276 301-24 0933),
Articles 1 ljjygh 13 moreover, use ths4rase "territory under its6s,thaisix"
that presuppose that the relevant State exercises the tradition] authorities of the government in
such areas, Article 11 requires each State to "keep under systematic review
arrangements for
the custody and treatment of persons subjected to any form of arrest, detention or imprisonment
in any territory under its jurisdiction," Article 12 mandates that "[elach State Party shall ensure
that its competent authorities proceed to a prompt and impartial investigation, wherever there is
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reasonable ground to believe that an act of torture has been committed in any territory under its
jurisdiction." Similarly, Article L3 requires lelach State Party [to] ensure that any individual
who alleges he has been subjected to torture in any territory under its jurisdiction has the right to
complain to, and to have his case promptly and impartially examined by, its competent
authorities." These provisions assume that the relevant State exercises traditional governmental
authority—including the authority to arrest, detain, imprison, and investigate crime—within any
"territory under its jurisdiction."
Three other provisions underscore this point. Article 2(1) requires each State Party to
"take effective legislative, administrative, judicial or other measures to prevent such acts of
torture in any territory under its jurisdiction." "Territory under its jurisdiction," therefore, is
most reasonably read to refer to areas over which States exercise broad governmental
authority—the areas over which States could take legislative, administrative, or judicial action.
Article 5(2), moreover, enjoins lejach State Party. .. to establish its jurisdiction over such
offences in cases where the alleged offender is present in any territory under its jurisdiction and
it does not extradite him." Article 7(1) similarly requires State Parties to extradite suspects or
refer them to "competent authorities for the purpose of prosecution." These provisions evidently
contemplate that each State Party has authority to extradite and prosecute those suspected of
torture in any "territory under its jurisdiction." That is, each State Party is expected to operate as
the government in "territory under its jurisdiction.' 1 5
This understanding is supported by the negotiating record. See Zicherinan V. Korean Air
Lines Co., 516 U.S. 217, 226 (1996) ("Because a treaty ratified by the United States is not only
the law of this land, see U.S. Coast., Art. II, § 2, but also an agreement among sovereign powers,
we have traditionally considered as aids to its interpretation the negotiating and drafting history
, . "); Vienna Convention on the Law of Treaties, art, 32 (permitting recourse to "the
preparatory work of the treaty and the circumstances of its conclusion" inter cilia "to confirm"
the ordinary meaning of the text). The original Swedish proposal, which was the basis for the
first draft of the CAT, contained a predecessor to Article 16 that would have required that
"{e}ach State Party undertake[i to ensure that (a proscribed act] does not take place within its
jurisdiction," Draft International Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, submitted by Sweden on January 18, 1978, arts. 2-3,
F./CNA/1285, in CAT Handbook app. 6, at 203 (emphasis added); Cel T Handbook at 47. France
objected that the phrase "within its jurisdiction" was too broad. For example, it was concerned
that the phrase might extend to signatories' citizens located in territory belonging to other
nations. Sec Report of the Pre-Sessional Working Group, E/CN.411....1410 (1979), reprinted in
Article 6 may suggest an interpretation of the phrase "territory under its jurisdiction" that is potentially
__tun
t
it t tiQUALB r'tiOILP-CaerfililD'
C•414-d ireCISre:D N2-1")A r1 Y---=ii:1=Wheaer-r-iktt-Y-ac'erSCM
alleged to have committed [certain cffens] is present' to take the suspected offender into custody. (Emphases
added.) The use of the word "territory" in Article 6 rather than the phrasri "territory under its 'urisdiction"
11121 tlieWns—liaVe distiR1
290715=04 (stating that treaty language should not be
construed to render certain phrases "tneaningiess or inoperative"). Article 6 may thus support the position,
discussed below, that "territory u n der its jurisdiction" may extend beyond sovereign territory to en compass areas
where a State exercises de facto authority as the government, such as occupied territory. See infra p, 20 Article 20,
which refers to "the territory of a State Party" may support the same inference .

TOPX6RET
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Report of the United Nations Commission on Human Rights, EICN.4/1347 35, 40 (1979); CAT
Handbook at 48. Although France suggested replacing "within its jurisdiction" with "in its
territory," the phrase "any territory under its jurisdiction' was chosen instead. See CAT
Handbook at 48.
There is some evidence That the United States understood these phrases to mean
essentially the same thing. See, e.g.., Exec. Report 101-30, 101st Gotta, 2d Sess., 23 - 24
(Aug. 30, 1990) (Senate Foreign Relations Committee Report) (suggesting that the phrase "in
any territory under its jurisdiction" would impose obligations on a State Party with respect to
conduct committed "in its territory" but not with respect to conduct "occurring abroad");
Convention Against Torture: Hearing Before the Committee on Foreign Relations, United States
Senate, S. Hrg. 101-718 at 7 (Ian. 30, 1990) (prepared statement of Hon. Abraham D. Sofaer,
Legal Adviser, Department of State) (stating that under Article 2, State Parties would be
obligated "to take administrative, judicial or other measures to prevent torture within their
territory") (emphasis added) Other evidence, however, suggests that the phrase "territory under
its jurisdiction" has a somewhat broader meaning than "in its territory," According to the record
of the negotiation relating to Articles 12 and 13 of the CAT, "Din response to the question on the
scope of the phrase 'territory under its jurisdiction' as contained in these articles, it was said that
it was intended to cover, inter alia, territories still under colonial rule and occupied territory"
U.N. Doc. 13/CN 4/1367, Mar, 5, 1980, at 13. And one commentator has stated that the
negotiating record suggests that the phrase "territory under its jurisdiction" "is not limited to a
State's land territory, its territorial sea and the airspace over its land and sea territory, but it also
applies to territories under military occupation, to colonial territories and to any other territories
over which a State has factual control." Id, at 131. Others have suggested that the phrase would
also reach conduct occurring on ships and aircraft registered in a State, See CAT Handbook at
48; Message from the President of the United States Transmitting the Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, S Treaty Dec. No.
100-20, at 5 (1988) (Secretary of State Schultz) (asserting that "territory under its jurisdiction"
"refers to all places that the State Party controls as a governmental authority, including ships and
aircraft registered in that State"). 16
Thus, although portions of the negotiating record of the CAT may support reading the
phrase "any territory under its jurisdiction" to include not only sovereign territory but also areas
subject to de facto government authority (and perhaps registered ships and aircraft), the
negotiating record as a whole tends to confirm that the phrase does not extend to places where a
State Party does not exercise authority as the government.
The CIA has assured us that the interrogations at issue here do not take place within the
sovercinn territory or special maritime and territorial iurisdiction ("SMT.r) of the United States.
,
ee
U . S.0 ) ,ne innig mtealrfates ;
§ -7 (e-fining 5NITT). As relevant here, we
This suggestion is L i tension vrith the text of Article 5(1)(a), hick seems to distinguish "territory under
ta State's} jurisdiction' from "slop[s] or aircraft re gi stered in that State " See Chan v. Korean Air Lines, Ltd, 490
U.S. 122, 134 n.5 (1989) (noting that where treaty text is not perfectly clear, the "natural meaning" of the text "could
properly be contradicted only by clear drafting history"). Because the CIA has assured us that its interrogations do
not take place on ships or aircraft registered in the United Slates, we need not resolve this issue here.
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believe that the phrase "any territory under its jurisdiction" certainly reaches no further than the
sovereign territory and the SMTJ of the United States. ° Indeed, in many respects, it probably
does not reach this far. Although many provisions of the SMTJ invoke territorial bases of
jurisdiction, other provisions assert jurisdiction on other grounds, including, for example,
sections 7(5) through 7(9), which assert jurisdiction over certain offenses committed by or
against United States citizens. Accordingly, we conclude that the interrogation program does not
take place within "territory under {United States} jurisdiction" and therefore does not violate
Article 16—even absent the Senate's reservation limiting United States obligations under Article
16, which we discuss in the next section.
B,
As a condition to its advice and consent to the ratification of the CAT, the Senate
required a reservation that provides that the United States is
bound by the obligation under Article 16 to prevent "cruel, inhuman or degrading
treatment or punishment," only insofar as the term "cruel, inhuman or degrading
treatment or punishment" means the cruel, unusual and inhumane treatment or
punishment prohibited by the Fifth, Eighth, and/or Fourteenth Amendments to the
Constitution of the United States
Cong. Rec. 36,198 (1990). This reservation, which the United States deposited with its
instrument of ratification, is legally binding and defines the scope of United States obligations
under Article 16 of the CAT See Relevance of Senate Ratification History to Treaty
interpretation, 11 Op. O.L.C. 28, 33 (1987) (Reservations deposited with the instrument of
ratification "are generally binding
in.. subsequent
both internationally and domestically
interpretation of the treaty,"),
Under the terms of the reservation, the. United States is obligated to prevent "cruel,
inhuman or degrading treatment" only to the extent that such treatment amounts to "the cruel,
unusual and inhumane treatment or punishment prohibited by the Fifth, Eighth, and/or
Fourteenth Amendments," Giving force to the terms of this reservation, treatment that is not

17 As we have explained, there is an argument that "territcry wider [a State's] jurisdiction" might also
include occupied territory. Accordingly, at least absent the Senate's reservation, Article 16's obligations might
extend to occupied territory Because the United States is not currently an c ,ccupyitg power within the meaning of
the laws of war anywhere in the world., we need not decide whether occupied territory is "territory under [United
States] jurisdiction."

n "The Senate's right to qualify its consent to ratification by reservations, araertdments and interpretations

.

a' a

Relations 253
253 (1922), and has been frequently exercised since then. The Supreme Court has indicated its acceptance
of this practice. See !raver v. Yaker,76 U.S. (9 Wall.) 32, 35(1869), United. States v Schooner Peggy, 5 U.S. (1
Cnanch) 103, 107 (1801). See also Con.stitutionalitv ofProiyised Conditions to Senate Consent to the Interim
Convention on the Conservction of North Pacific Far Seals, LO Op. 0.L.0 12, 16 (1916) ("[Tlhe Senate's practice
of conditioning its consent to particular treaties is well -established '`).
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"prohibited by" these amendments would not violate United States obligations as limited by the
reservation.
Conceivably, one might read the text of the reservation as limiting only the substantive
(as opposed to the territorial) reach of United States obligations under Article 16. That would
not be an unreasonable reading of the text. Under this view, the reservation replaced only the
phrase "clue!, inhuman or degrading treatment or punishment" and left untouched the phrase in
any territory under its jurisdiction," which defines the geographic scope of the Article. The text
of the reservation, however, is susceptible to another reasonable reading - one suggesting that
the Senate intended to ensure that the United States would, with respect to Article 16, undertake
no obligations not already imposed by the Constitution itself. Under this reading, the reference
to the treatment or punishment prohibited by the constitutional provisions docs not distinguish
between the substantive scope of the constitutional prohibitions and their geographic scope, As
we discuss below, this second reading is strongly supported by the Senate's ratification history of
the CAT.
The Summary and Analysis of the CAT submitted by the President to the Senate in 1988
expressed concern that "Article 16 is arguably broader than existing U.S. law." Summary and
Analysis of the Convention Against Torture and Other Cruel, inhuman or Degrading Treatment
or Punishment, in S. Treaty Doc. No. 100-20, at 15, "In view of the ambiguity of the terms," the
Executive Branch suggested "that U.S. obligations under this article [Article 16] should be
limited to canduci prohibited by the U.S. Constitution." S. Exec, Rep. Ni, 101-30, at 8 (1990)
(emphasis added), see also id at 25-26. Accordingly, it proposed what became the Senate's
reservation in order "[t]o make clear that the United States construes the phrase ("cruel, inhuman
or degrading treatment or punishment"] to be coextensive with its constitutional guarantees
against cruel, unusual, and inhumane treatment," Id. at 25-26; S. Treaty Doe, No_ 100-20, at 15
(same), As State Department Legal Adviser Abraham D. Stiller explained, `'because the
Constitution of the United States directly addresses this area of the law . [the reservation]
would limit our obligations under this Convention to the proscriptions already covered in our
Constitution." Convention Against Torture: Hearing Before the Senate Conan. on Foreign
Relations, 101st Cong 11 (1990) (prepared statement) The Senate Foreign Relations
Committee expressed the same concern about the potential scope of Article 16 and
recommended the same reservation to the Senate. See S. Exec, Rep, No. 101-30, at 8, 25-26.
Furthermore, the Senate declared that Articles I through 16 of the CAT are not selfexecuting, see Cont. Rec. 36,198 (1990), and the discussions surrounding this declaration in the
ratification history also indicate that the United States did not intend to undertake any obligations
under Article 16 that extended beyond those already imposed by the Constitution. The
Administration expressed the view that "as indicated in the original Presidential transmittal
_
nrxi-Sttrtg—Pe—drral and-Satelaw appears sufficient to implement the Convention," except that new
Federal legislation would be required only to establish criminal frinsdiciion under Article 5"
-Inetterfor -S-nnatnnir Frensst , r t
net Nliillifff,7..ssIFFSecretary„ T.Tegiil at ive Affairs,
Department of State (April 4, 1990), in S. Exec. Rep. No. 101-30, at 41 (emphasis added). It was
understood that "the majority of the obligations to be undertaken by the United States pursuant to
the Convention [were] already covered by existing law" and that "additional implementing
legislation [would] be needed only with respect to article 5." S. Exec. Rep. No. 101-30, at 10

-----

—
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(emphasis added). Congress then enacted 18 U S C §§ 2340-2349A, the only "necessary
legislation to implement" United States obligations under the CAT, noting that the United
would not become a party to the Convention until the.necessary implementing legislation
enacted." S. Rep. No. 103.107, at 366 (1993). Reading Article 16 to extend the substantive
standards of the Constitution in contexts where they did not already apply would be difficult to
square with the evident understanding of the United States that existing law would satisfy its
obligations under the CAT except with respect to Article 5, The ratification history thus strongly
supports the view that United States obligations under Article 16 were intended to reach no
further—substantively, territorially, or in any other respect—than its obligations under the Fifth,
Eighth, and Fourteenth Amendments.
The Supreme Court has repeatedly suggested in various contexts that 1 Constitution
does not apply to aliens outside the United States, See, c.g, United Stares v. Belmont; 301 U.S.
324, 332 (1937) ("[Ojur Constitution, laws, and policies have no extraterritorlat operation, unless
in respect of our own citizens."); United States v, Curtiss-Wright
rt Corp., 299 U.S. 304,
318 (1936) ("Neither the Constitution nor the laws passed in pursuance of it have any force in
foreign territory unless in respect of our own citizens
"); see also United States v. VerclugoUrquidez, 494 U.S. 259, 271 (1990) (noting that cases retied upon by an alien asserting
constitutional rights "establish only that aliens receive constitutional protections when they have
me within the territory of the United States and developed substantial connections with this
country"), Federal courts of appeals, in turn, have held that "ct3he Constitution does not extend
guarantees to nonresident aliens living outside the United States," Vancouver Women's
Health Collective Soo 'y P. :LH. Robins Co., 820 F,2d 1359, 1363 (4th Cir. 1987); that "nonresident aliens
plainly cannot appeal to the protection of the Constitution or laws of the
United States," Pouting v. McElroy, 278 F 2d252, 254 n.3 (D,C, Cir, 1960) (per outlast* and
that a "foreign entity without property or presence in this country has no constitutional rights,
under the due process clause or otherwise," 32 County Sovereignty Comm, v. Dep't of State, 292
F 3d 797, 799 (D.C. Cir. 2002'? (quoting People 's Mojahedin Org. of Iran v. Dep't of State, 182
F 3d 17, 22 (D.C. Cir. 1999)). f
As we explain below, it is the Fifth Amendment that is potentially relevant in the present
context. With respect to that Amendment, the Supreme Court has "rejected the claim that aliens
are entitled to Fifth Amendment rights outside the sovereign territory of the United States."
rdugo-Urquiclez, 494 'U.S. at 269, In Verdugo-Urquidez, 494 U.S.
✓► at 269, the Court noted its
"emphatic" "rejection of extraterritorial application of the Fifth Amendment" in Johnson
Eisentrager, 339 U.S 763 (1950), which rejected "(t]he doctrine that the term 'any person' in the
Fifth Asnendirient spreads its protection over alien enemies anywhere in the world engaged in
hostilities against us," id at 782. Accord Zadgclas v. Davos, 533 U.S. 678, 693 (2001) (citing
Ilerdugo-Urquidez and Eisentrager and noting that "(ill is Well established that" Fifth
77—
nellment pro ections ar e--u-naViiTaEleto -alliens outside of our geographic borders"). Federal
19 The Restatement (Third) of Foreign
at is Law asserts that "
oegn
authoritatively adjudicated. at least some actions y the United States in respect for
country are also subject to constitutional limitations" Id. § 722, cmt, m This
authorities cited in the if:Xt.
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of been

outside the
t he

have nsufficient contacts
courts of appeals have similarly held that "non-resident aliens
fifty V F.A.A., 370
with the United States are not entitled to Fifth Amendment protection
F.3d 1174, 1182 (I) C. Cir. 2004); see also Harbury v, Deutch, 233 F.3d 596, 604 (1),C, Cir,
2000) (retying on Eisentrager and Vercluga- Urquidez to conclude that an alien could not state a
due process claim for torture allegedly inflicted by United States agents abroad), rev 'd on other
grounds sub nom, Christopher v. Harbury, 536 U.S. 403 (2002); Cuban Arn. Bar Ass'n, Inc. v.
Christopher, 43 F.3d 1412, 1428-29 (11th Cir. 1995) (relying on Eisentrager and VerdagoUrquidez to conclude that aliens held at Guantanamo Bay lack Fifth Amendment rights). 2°
The reservation required by the Senate as a condition of its athrice and consent to the
ratification of the CAT thus tends to confirm the territorially limited reach of U.S. obligations
under Article 16. Indeed, there is a strong argument that by limiting United States obligations
under Article 16 to those that certain provisions of the Constitution already impose, the Senate's
reservation limits the territorial reach of Article 16 even niore sharply than does the text of
Article 16 standing alone, Under this view, Article 16 would impose no obligations with respect
20 The Co
iSiOP in Ros7.41 v. Bush 124 S. Ct 2686 (20004) i
Court stated in a footnote Char

o the contrary. To be sure, the

Petitioners' allegations—that, although they have engaged r itlrer in combat nor in acts of
ition for more than two
terrorism againk the United States, they have been held in Exact
years in territory subject to the long-term, exclusive jurisdiction and control of the United States,
without access to counsel and without being charged with any wcongdoirtg—unquestionably
describe "custody in violation of the Constitution or laws or treaties of the United States."
d understanding of the
at 2698 n,15., We believe this footnote is best understood to leave intact the Court's
courts have
Fah Amendment First the Court limited its holding to the issue before it: whether the
statutory funisthation over habeas petitions brought by such aliens held at Guantanamo as
' combatants. See
id. at 2699 ("Whether and what further proceedings may beconte necessary ... are matters
two need not address
now What is presently at stake is only whether the federal courts have jurisdiction to determine the legality of the
Executive's potentially indefinite detention of individuals who claini to be ivholly innocent wrongdetng.').
Indeed, the Court granted the petition for writ of certiorari "limited to the following Question: Whether United
States courts lack junisdictiort to consider challenges to the legality of the detention of foreign nationals captured
abroad in connection with hostilities and incarcerated at the Guantanamo Bay Naval Base, Cuba." Resu/ v. Bush,
540 U.S, 1003 (2003),
Id.

a

Verdugo Urquickz "and the
Second, the fedtc ore relies ten a portion of JusticeKenn
cases cited therein," lam1 124 S Ct. at 2698 n.15. In this portion of
dy's Vercluga .Urquidez
concurrence, Justice Kennedy discusses the Insular Cases. These cases stand or the proposition that although not
every provision of the Constitution applies in United States territory overseas, certain core constitutional protections
may apply in certain insular territories of the United States See also, e g Reid v. Covert, 354 U.S. 1, 74.75 (195'7)
(Harlan, Y., concurring in judgment) (discussing Insular Cases); Balm:. v. Porto Rice, 258 U.S. 298 (1922). Given
tfrarthe -Cvart iri itc5-ut-StreSsed -G-11)-10 .S get itisar-filiiitor-y subject
t e inns-diction --ex-cTuTi
and control of the United States," Parol, 124 S. Ct. at 2698 a 15, in the very sentence that cited Justice Kennedy's
ran tMentte itis...r,v‘itcnivalediztifor,tnare,1.5rnight.rellcccatinioilluipessto-Gonsider-ixhether.G11,4.0-is--in significant respects to the territories at issue in the Insular Cases. See also id at 2696 (noting that tinder
the agreement with Cuba "thc United States exercises complete jurisdiction and control over the Guantanamo Bay
tel Base") (internal quotation marl .s omitted); id. at 2700 (Kennedy, J , concurring) (asserting that -Guantanamo
Bay is in every practical respect a United States territory" and explaining that “[wjhat matters is the unchallenged
and indefinite control that the United States has long exercised over Guantanamo Bay").
-

-

--

Tf P S
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to aliens outside the United States .2' And because the CIA has informed us that these techniques
are not authorized for use against United States persons, or within the United States, they would
not, under this view, violate Article 16 Even if the reservation is read only to confirm the
territorial limits explicit in Article 16, however, or even if it is read not to bear on this question at
all, the program would still not violate Article 16 for the reasons discussed in Part ILA_
Accordingly, we need not decide here the precise effect, if any, of the Senate reservation on the
geographic scope of U.S. obligations under Article 16. 22

You have also asked us to consider whether the CIA interrogation program would violate
the substantive standards applicable to the United States under Article 16 if contrary to the
conclusions reached in Part II above, those standards did extend to the CIA interrogation
program_ Pursuant to the Senate's reservation, the United States is bound by Article 16 to
prevent "the cruel, unusual and inhumane treatment or punishment prohibited by the Fifth,
Eighth, and/or Fourteenth Amendments to the Constitution of the United States." As we explain,
the relevant teat is whether use of the CIA's enhanced interrogation techniques constitutes
government conduct that "shocks the conscience." Based on our understanding of the relevant
case law and the CIA's descriptions of the interrogation program, we conclude that use of the
enhanced interrogation techniques, subject to all applicable conditions, limitations, and
safeguards, does not "shock the conscience." We emphasize, however, that this analysis calls for
the application of a somewhat subjective test with only limited guidance from the Court. We
therefore cannot predict with confidence whether a court would agree with our conclusions,
though, as discussed more fully below, we believe the interpretation of Article 16's substantive
standard is unlikely to be subject to judicial inquiry
.

21

Additional analysis may be required in the case of aliens entitled te lawful permanent resident status.

Compare Kwong Hal Chew v. Coldflig,344 U.S. 590 (1953), with Shaughtie .5.5y Upitecl Slates ex rel, Aczei, 345

U.S. 206 (1953). You have informed is that the CIA does not use these techniques on any United States persons,
including lawful permanent residents, and We do not here address United States obligations under Article 16 with
respect to such aliens,
22 0111 analysis is not affected by the recent enactment of the Emergency Supplement...II Appropriations Act
for Defense, the Global War on Terror, and Tsunami Relief, 2005, Pub. L. 1\ro 109-13, 119 Stat, 231 (2G05)..
Section 103 i(a)(1) of that Law presides that

injorie of the funds appropriated or otherwise made available by this Act shall be obligated or
expended tu subject am person in the custody or under the physical control of the United States to
torture or cruel, inhuman, or degrading treatment or purdsinnent that is prohibited by the
Colslibiticaijaws_octrcatf die-United-States.
119 Stat. at 256. Bec:ause the Senate ferY
•---••••,,==.-^- -defines United States obligations under Article 16 of the CAT, this statute does not prohibit the expenditure of funds
for conduct that does not violate United States obligations under Article 1.6, as limited by the Senate reservation.
Furtherrriore, this statute itself defines "cruel, inhuman, or degrading treatment or punishment" as "the cruel,
unusual, and inhumane treatment or punishment prohibited by the filth amendment, eighth amendment, or
fourteenth amendment to the Constitution of the United States." id § 103 l(b)(2).
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A.
Although, pursuant to the Senate's reservation, United States obligations under Article 16
extend to "the cruel, unusual and inhumane treatment or punishment prohibited by the Fifth,
Eighth, and/or Fourteenth Amendments to the Constitution of the United States," only theFifth
Amendment is potentially relevant here. The Fourteenth Amendment provides, in relevant part
"NO State shah. . deprive any person of life, liberty, or property, without due process of law,"
(Emphasis added.) This Amendment does not apply to actions taken by the federal Government.
See, e.g,, San Francisco Arts & Athletics, Inc. v. United States Olympic Comm., 483 U.S. 522,
542 n.21 (1987) (explaining that the Fourteenth Amendment "does not apply" to the federal
Government); Boiling v. Sharpe, 347 U.S. 497, 498-99 (1954) (noting that the Fifth Amendment
rather than the Fourteenth Amendment applies to actions taken by the District of Columbia).
The Eighth Amendment prohibits the infliction of "cruel and unusual punishments.' (Emphasis
added.) As the Supreme Court has repeatedly held, the Eighth Amendment does not apply until
there has been a formal adjudication of guilt. E.g., Bell v Wolfish, 441 U.S. 520, 535 n,16
(1979); Ingraham v. Wright, 430 U.S. 651, 671 n 40 (1977). See also In re Guantanamo
Detainee Cases, 355 F Supp. 2d 443, 480 (D D.C. 2005) (dismissing detainees' claims based on
Eighth Amendment because "the Eighth Amendment applies only after an individual is
convicted of a crime") (stayed pending appeal). The same conclusion concerning the limited
applicability of the Eighth Amendment under Article 16 was expressly recognized by the Senate
and the Executive Branch during the CAT ratification deliberations;
The Eighth Amendment prohibition of cruel and unusual punishment is, of the
three [constitutional provisions cited in the Senate reservationl, the most limited
in scope, as this amendment has consistently been interpreted as protecting only
"those convicted of crimes." Ingraham v. Wright, 430 U.S. 651, 664 (1977). The
Eighth Amendment does, however, afford protection against torture and illtreatment of persons in prison and similar situations of criminal punishment.
Summary and Analysis of the Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, in S. Treaty Doc No. 100-20, at 9 (emphasis added).
Because the high value detainees on whom the CIA might use enhanced interrogation techniques
have not been convicted of any crime, the substantive requirements of the Eighth Amendment
would not be relevant here, even if we assume that Article 16 has application to the CIA's
interrogation program. 23
The Fifth Amendment, however, is not subject to these same limitations As potentially
relevant here, the substantive due process component of the Fifth Amendment protects against
executive action that "shocks the conscience." Rochin i. California 342 U S 165, 172 (j252)
see also County ° Sacramento v. Lewis, 523 U.S. 833, 846 (1998) ("To this end, for half a

)

To be sure, treatment amounting to punishment (let alone, cruel and unusual punisturierd) generally
cannot be imposed on individuals who have not been convicted of crimes But this prohibition flows from the Fifth
Amendment rather than the Eighth, Se.!e ff'olfish, 441 U.S. at 535 a 16, United States v. Salerno, 481 U.S. 739, 746
47 (1987). See also infra note 26.
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century now we have spoken of the cognizable level of executive abuse of power as that which
shocks the conscience '). 14

We must therefore determine whether the CIA interrogation program involves conduct
that "shocks the conscience." The Court has indicated that whether government conduct can be
said to "shock the conscience" depends primarily on whether the conduct is "arbitrary in the
constitutional sense," Leis, 523 U.S. at 846 (internal quotation marks omitted); that is whether
it amounts to the "exercise of power without any reasonable justification in the service of a
legitimate governmental objective," id. "[C]onduct intended to injure in some way unjustifiable
by any government interest is the sort of official action most likely to rise to the conscienceshocking level," id. at 849, although, in some cases, deliberate indifference to the risk of
inflicting such unjustifiable injury might also "shock the conscience," id. at 850-51. The Court
has also suggested that it is appropriate to consider whether, in light of "traditional executive
behavior, of contemporary practice, and of the standards of blame generally applied to them,"
conduct "is so egregious, so outrageous, that it may fairly be said to shock the contemporary
conscience." id, at 847 ri.8

Several considerations complicate our analysis. First, there are relatively few cases in
which the Court has analyzed whether conduct ''shocks the conscience," and these cases involve
contexts that differ dramatically from the CIA interrogation program, Further, the Court has
emphasized that there is "no calibrated yard stick" with which to determine whether conduct
"shocks the conscience," Id at 847. To the contrary : "Rules of due process are not . . subject
to mechanical application in unfamiliar territory." Id. at 650. A claim that government conduct
"shocks the conscience," therefore, requires "an exact analysis of circumstances," Id. The Court
has explained:

2° Because what is at issue under the text of the Senate reservation is the subset of "cruel, inhuman or
degrading tre:auuent" that is "the cruel, unusual and inhumane treatment . . prohibited by the Fifth .
Amendmentfl," we do not believe that the procedural aspects of the Fifth Arnendruent are relevant, at least in the
context of interrogation techniques unrelated to the crintinal justice system. Nor, given the language of Article 16
and the reservation, do we believe that United States obligations under this Article include other aspects of the Fifth
Amendment, such as the Takings Clause or the various privacy rights that the Supreme Court has found to be
protected by the Due Process Clause.
73 it appears that cotiscier=-shooldng conduct is a necessary but perhaps not sufficient condition to
establishing that executive conduct violates substantive due process. See L,c4is, 523 U.S. at 847 it 8 ("Only if the
necessary condition of egregious behavior were satisfied would there be a possibility of recognizing a substantive
det-process-riglit-to-be-fro-of-suolt-execu-th=e-aion;u1:1-enlyiben-rniglit-there-be-s-deliate-about.the-stiffieiericy-.ef
historical examples of enforcement of the right claimed, or its recognition in ether ways.") (emphases added), see
!so, lg., Terre() v. 4,67-.5011, 396 Fid 97978 rrl chit Os 29..0 )
violate substantivectus, the conduct
of art executive official must be conscience shocking and must violate "'a fundamental right_); Slusarchuck v. Hoff,
346 F.3d 1178, 1181 (8th Cir. 2003). It is therefore arguable that conscience-shockng behavior would not violate
the Constitution if it did not violate a fundamental right or hit -were narrowly tailored to serve a compelling state
interest See, e.g., Washington v. Glucksberg, 521 U.S. 702, 721 (1997). Because we conclude that the CIA
interrogation program does not "shock the conscience," we need not address these issues here.

c-ro
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The phrase [due process of law] formulates a concept less rigid and more fluid
than those envisaged in other specific and particular provisions of the Bill of
Rights. Its application is less a matter ()fruit. Asserted denial is Co be tested by
an appraisal of the totality of facts in a given case, That which may, in one
setting, constitute a denial of fundamental fairness, shocking to the universal
sense of justice, may, in other circumstances, and in light of other considerations,
fall short of such a denial.
id. at 850 (quoting Betts v. Brady, 316 U.S. 455, 462 (1942)) (alteration in Lewis). Our task,
therefore, is to apply in a novel context a highly fact-dependent test with little guidance from t he
Supreme Court.

We first consider whether the CIA interrogation program involves conduct that is
"constitutionally arbitrary." We conclude that it does not Indeed, we find no evidence of
"conduct intended to injure in some way unjustifiable by any government interest," id. at 849, or
of deliberate indifference to the possibility of such unjustifiable injury, see id, at 853
As an initial matter, the Court has made clear that whether conduct can be considered to
he constitutionally arbitrary depends vitally on whether it furthers a government interest, and, if
it does, the nature and importance of that interest. The test is not merely whether the conduct is
"intended to injure," but rather whether it is "intended to injure in some -way unjustifiable by any
government interest.' Id. at 849 (emphasis added) It is the "exercise of power without any
reasonable justification in the service of a legitimate governmental objective" that can be said to
"shock the conscience." Id. at 846 (emphasis added) In United States v. Salerno, 481 U.S 739,
748 (1987), for example, the Court explained that the Due Process Clause "lays down [no) „
categorical imperative," and emphasized that the Court has "repeatedly held that the
Government's regulatory interest in community safety can in appropriate circumstances,
outweigh an individual's liberty interest." See also Harndi v, Rumsfeld, 124 5, Ct. 2633, 2646
(2004) (plurality opinion) (explaining that the individual's interests must be weighed against the
government's). The government's interest is thus an important part of the context that must be
carefully considered in evaluating an asserted violation of due process 26

ineRINI.E9p319.•

1 6 'The pretrial detention context is infomtative. Analysis of the government's interest and purpose in
imposing a condition of confinement is essential to determining whether there is a violation of due process in this
context. See Salerno, 451 U.S. at 747-.50 The govertmient has a legitimate interest in "eirtuattitig) th[cj
detention," no/fish
ish, 441 U.S. at '337, 'which supports goverrunent action that "iriay rationally be cormetied" to the
----detentioriTiSerna -,--481. 1.1,-Sizt-'147-(irtrern quolatiorics ornifr@TEly -eobtrast, iaWii-*--c-fifeI and unusual
punishment on such detainees would violate due process because the government has no legitimate interest in
tO_LailViian.,..,Se.e.lii:a/Ash,-1414-U,S. at 5-35-ik. ni1 ,6. -

in addition, Lewis suggests that the Court's Eighth Amendment juris -prodenec sheds at least some tight on
the due process inquiry. See 523 US. at 852-53 (analogizing the due process inquiry to the Eighth Amendment
context and noting that in both cases liability should turn on 'whether force was applied in a good faith effort to
maintain, or restore discipline or 'maliciously and sadistically for the ery purpose of causing ham e") (quoting
if7/itiey v. A(hens, 475 U.S. 312, 320-21 (198)). The interrogation program we consider does not involve or allow
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Al Qaeda's demonstrated ability to launch sophisticated attacks causing mass casualties
United States and against United States interests worldwide, as well as its•continuing
within
efforts to plan and to execute such attacks, see supra p. 9, indisputably pose a grave and
continuing threat. "It is 'obvious and unarguable' that no governmental interest is more
compelling than the secu rity of the Nation." Haig v. Agee, 453 U.S. 280, 307 (1981) (citations
omitted); see also Salerno, 481 U.S, at 748 (noting that "society's interest is at its peak" "in
ti mes of war or insurrection"). It is this paramount interest that the Government seeks to
vindicate through the interrogation program. Indeed, the program, which the CIA believes "has
been a key reason why al-Qa'ida has failed to launch a spectacular attack in the West since 11
September 2001," Effectiveness Memo at 2, directly furthers that interest, producing substantial
quantities of otherwise unavailable actionable intelligence. As detailed above, ordinary
interrogation techniques had little effect on either KSM or Zubaydah. Use of enhanced
hniques, however, led to critical, actionable intelligence such as the discovery of the Guraba
Ceti, which was tasked with executing KSINA's planned Second Wave attacks against Los
Angeles. Interro atio
nees and comparatively lower-tier high
value detainees
we also greatly increased the CIA's
understanding o carr enemyy and its plan
.

As evidenced by our discussion in Part I, the CIA goes to great lengths to ensure that the
techniques are applied only as reasonably necessary to protect this paramount interest in "the
security of the Nation." Various aspects of the program ensure that enhanced techniques will be
used only in the interrogations of the detainees who are most likely to have critical, actionable
intelligence, "fhe CIA screening procedures, which the CIA imposes in addition to the standards
applicable to activities conducted pursuant to paragraph four of the Memorandum of
Notification, ensure that the techniques are not used unless the CIA reasonably believes that the
detainee is a
member of al-Qai'da or [its affiliates]," and the detainee has "knowledge of
imminent terrorist
against the USA" or has been directly involved in the planning of
attacks. January 4
err at 5; supra p. 5, The fact that enhanced techniques have been used
to date in the interrogations of only 23 high value detainees out of the 94 detainees in CIA
custody demonstr tes this selecti nit 1.
Use of the waterboard is limited still further, requiring "credible intelligence that a
terrorist attack is imminent; s . substantial and credible indicators that the subject has actionable
intelligence that can prevent, disrupt or delay this attack; and (a detemtination that other
interrogation methods have failed to elicit the information [and that]
. other . methods are
unlikely to elicit this information within the perceived time limit far preventing the attack,"
August 2 Rizzo Letter (attachment) Once again, the CIA's practice confirms the program's
selectivity, CIA interrogators have used the watedaoard on only three Jetainees to date
Zubaydah, and Pd-Nashiri—and have not used it at all since Ntarch29,„03_,.._

the malicious or sadistic infliction of I
as reasonably deemed necessary to
designed to avoid inflicting severe pain o
of any harm that does not further this gave

in the test, interrogati on techniques are used only
st of the highest order, d have been carefully
any other lasting or s.ignificant harm and to minimize the risk
C Si, See infra pp. 2911.
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Moreover, enhanced techniques are considered only when the on-scene interrogation
team considers them necessary because a detainee is withholding or manipulating important,
actionable intelligence or there is insufficient time to try other techniques. For example, as
recounted above, the CIA used enhanced techniques in the interrogations of KSM and Zubaydah
only after ordinary interrogation tactics had failed. Even then, CIA Headquarters must make the
decision whether to use enhanced techniques in any interrogation. Officials at CIA Headquarters
can assess the situation based on the interrogation team's reports and intelligence from a variety
of other sources and are therefore well positioned to assess the importance of the information
sought.
Once approved, techniques are used only in escalating fashion so that it is unlikely that a
detainee would be subjected to more duress than is reasonably necessary to elicit the information
sought Thus, no technique is used on a detainee unless use of that technique at that time appears
necessary to obtaining the intelligence. And use of enhanced techniques ceases "if the detainee
is judged to be consistently providing accurate intelligence of if he is no longer believed to have
actionable intelligence." Techniques at 5. Indeed, use of the techniques usually ends after just a
few days when the
begins participating. Enhanced techniques, therefore, would not be
used on a detainee not reasonably thought to possess important, actionable intelligence that could
not be obtained otherwise .
Not only is the interrogation program closely tied to a government interest of the highest

order, it is also designed, through its careful limitations and screening criteria, to avoid causing
any severe pain or suffering or inflicting significant or lasting harm. As the OMS Guidelines
explain, "[ija all instances the general goal of these techniques is a psychological impact, and not
some physical effect, with a specific goal of `dislocate[ing) [the detainee's) expectations
regarding the treatment he believes be will receive.'" OMS Guidelines at 8-9 (second alteration
in original). Fur-the:more, techniques can be used only if there are no medical or psychological
contraindications, Thus, no technique is ever used if the:e is reason to believe it will cause the
detainee significant mental or physical harm. When enhanced techniques are used, OMS closely
monitors the detainee's condition to ensure that he does not, in fact, experience severe pain of
suffering or sustain any significant or lasting harm.
This facet of our analysis bears emphasis, We do not conclude that any conduct, no
matter how extreme, could be justified by a sufficiently weighty government interest coupled
with appropriate tailoring. Rather, our inquiry is limited to the program under consideration, in
which the techniques do not amount to torture considered independently or in combination. See
Techniques at 28-45; Com&ined Use at 9-19. Torture is categorically prohibited both by the
CAT, see art 2(2) ("No exceptional circumstances whatsoever , may be invoked as a
justification of torture ") and by implementing legislation, see 18 t..) C,

The program, moreover, is designed to minimize the risjijLiry oLany
nint-ended-ur does -ifOradValTenISPlirp-O-s—
e- Of the program For example, in dietary
manipulation, the minimum caloric intake is set at or above levels used in commercial weightloss programs, thereby avoiding the possibility of significant weight loss. In nudity and water
dousing, interrogators set ambient air temperatures high enough to guard against hypothermia.
The walling technique employs a false wall and a C-collar (or similar device) to help avoid
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whiplash. See Techniques at 8 With respect tc sleep deprivation, constant monitoring protects
against the possibility that detainees might injure themselves by hanging from their wrists, suffer
from acute edema, or even experience non-transient hallucinations. See Techniques at 11-13.
With the waterboard, interrogators use potable saline rather than plain water so that detainees
will not suffer from hyponatrernia and to minimize the risk of pneumonia. See id. at 13-14. The
board is also designed to allow interrogators to place the detainee in a bead-up position so that
water may be cleared very quickly, and medical personnel and equipment are on hand should any
unlikely problems actually develop. See id. 14 All enhanced techniques are conducted only as
authorized and pursuant to medical guidelines and supervision. 27
As is clear from these descriptions and the discussion above, the CIA uses enhanced
techniques only as necessary to obtain inforrriation that it reasonably views as vital to protecting
the United States and its interests from further terrorist attacks. The techniques are used only in
the interrogation of those who are reasonably believed to be closely associated with al Qaeda and
s enior enough to have actionable intelligence concerning terrorist threats. Even then, the
techniques are used only to the extent reasonably believed to be necessary to obtain otherwise
unavailable intelligence. In addition, the techniques are designed to avoid inflicting severe pain
or suffering, and no technique will be used if there is reason to believe it will cause significant
harm. Indeed, the techniques have been designed to minimize the risk of injury or any suffering
that does not further the Government's interest in obtaining actionable intelligence. The program
is clearly not intended "to injure in some way unjustifiable by any government interest." L-ewis,
523 U,S, at 849. Nor can it be said to reflect "deliberate indifference" to a substantial risk of
such unjustifiable injury. Id. 3i 651 28
27
CTC generally consults with the CIA.'s Office of General ou
(which in turn may nsuLt
with this Office) when presented with novel circumstances. This consul tion further
CCs any possibility that
CIA interrogators could be thought to be "abusing [their] power, or employing it as an instrument of oppression,"
Lewis, 523 at 840 (citation and quotation marks omitted; alteration in Lewis); see also Chavez, 538 U.S.at 774
(opinion of Thomas, I), so as to render their conduct constitutionally arbitrary.

Tlus is nest to say that the interrog.ation program has worked pear:Aptly According to the IG Report, the
CIA, at least initially, could not always distinguish detainees who had information but
uccessfully resisting
interrogation from those who did not actually have the infonnation, See IG Report at 83-85. On at least one
occasion, this may have resulted in what might be deemed ut retrospect to have been the unnecessary use of
enhan ce d techniques. On that occasion, although the on-scene interrogation
d.

en Zubaydah
ph, ,fA:-"eriridoet
e.4.11
a
by aay goy:.rnment interest," or "delibe rate
react" to the passibility el such unjustiCtablc injury, Lewis, 523
tly_SIA reasonably believed that Zubaydah continued tO
iicl sufficiently important
information, use of the watcrboard was supported by the Government's iiitexisfti -P=1ffieThill'oli rrrifF,
subsequent terrorist attacks. The existence of a reasonable, good faith belief is not negated because the factual
predicates for that belief arc subsequently determined to be false, Morvver, in the Zubaydah example, CIA
Headquarters dispatched officials to observe the last waterboard session, These officials reported that enhanced
techniques were no longer needed, See IG Report at 85. Thus, the CIA did not simply rely on what appeared to be
credible intelligence but rather ceased using enhanced techniques despite this intelligence.
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We next address whether , considered in light of "an understanding of traditional
executive behavior, of contemporary practice, and of the standards of blame generally applied to
them," use of the enhanced interrogation techniques constitutes government behavior that "is so
egregious, so outrageous, that it may fairly be said to shock the contemporary conscience." Id. at
847 n.8. We have not found evidence of traditional executive behavior or contemporary practice
either condemning or condoning an interrogation program carefully limited to further a vital
government interest and designed to avoid unnecessary or serious harm. 25 However, in many
contexts, there is a strong tradition against the use of coercive interrogation techniques.
Accordingly, this aspect of the analysis poses a more difficult question. We examine the
traditions surrounding ordinary criminal investigations within the United States, the mi litary's
tradition of not employing coercive techniques in intelligence interrogations, and the fact that the
United States regularly condemns conduct undertaken by other countries that bears afleast some
resemblance to the techniques at issue.
These traditions provide significant evidence that the use of enhanced interrogation
techniques might "shock tlie,contemporary conscience" in t least some contexts. Id As we
have explained, however, the due process inquiry depends critically on setting and circumstance,
see, e.g., Id, at 847, 850, and each of these contexts differs in important ways from the one we
consider here Careful consideration of the underpinnings of the standards of conduct expected
in these other contexts, moreover, demonstrates that those standards are not controlling here.
Further, as explained below, the enhanced techniques are all adapted from techniques used by the
United States on its own troops, albeit under significantly different conditions, At a minimum,
this confirms that use of these techniques cannot be considered to be categorically
impermissible, that is in some circumstances, use of these techniques is consistent with
"traditional executive behavior" and "contemporary practice " Id at 847 n.8. As explained
below, we believe such circumstances are present here.
Dorrreslic Criminal Investigations. Use of interrogation practices ike those we consider
ordinary criminal investigations might well "shock the conscience." In Rochin v.
29 CIA:aerrog
n practice
had intermittent involvement in the
States." IG Re rr at 9. In the early 198.
program, "designed to

The IG Report explains that the CIA 'has
of individuals ‘r,
ts are opposed to those of the United
)(ample, the CIA inifi
Human Resource Exploitation
ipt liaison services on nterrogation techniques," AL The CIA
of allegations of human rights abuses in Latin knerica. See id; at
-

32

ACLU-RDI 4551 p.32

DOJ OLC 000895

_

.

6151342S7200 P 35

California, 342 U.S.165 (1952), the Supreme Court reversed a criminal conviction where the
prosecution introduced evidence against the defendant that had been obtained by the forcible
pumping of the defendant's stomach. The Court concluded that the conduct at issue "shocks the
conscience" and was "too close to the rack and the screw," Id. at 172, Likewise, in Williams v.
United States, 341 U.S, 97 (1951), the Court considered a conviction under a statute that
criminalized depriving an individual of a constitutional right under color of law, The defendant
suspected several persons of committing a particular crime. He then
over a period of three days took tour men to a paint shack . . and used brutal
methods to obtain a confession from each of them. A rubber hose, a pistol, a
blunt instrument, a sash cord and other implement were used in the project. , •
Each was beaten, threatened, and unmercifully punished for several hours until he
confessed .

Id, at 98 99 The Court characterized this as "the classic use of force to make a man testify
against himself," which would render the confessions inadmissible. Id. at 101. The Court
-

concluded .
But where police take matters in their own hands, seize-victims, beat and pound
them until they confess, there cannot be the slightest doubt that the police have
deprived the victim of a right under the Constitution It is the right of the accused
to be tried by a legally constituted court, not by a kangaroo court

Id. at 101.
More recently, in Chai,ez v. .,vicrrtine.r, 538 U. S. 760 (2003), the police had questioned the
plaintiff, a gunshot wound victim who was in severe pain and believed he was dying. At issue
was whether a section 1983 suit could be maintained by the plaintiff against the police despite
the fact that no charges had ever been brought against the plaintiff. The Court rejected the
plaintiff's fifth Amendment Self-incrimination Clause claim see id. at 773 (opinion of
Thomas, 3); id. at 778-79 (Sauter, J., concurring in judgment), but remanded for consideration of
whether the questioning violated the plaintiff's substantive due process rights, se id, at 779-80,
Some of the justices expressed the view that the Constitution categorically prohibits such
coercive interrogations, See td. at 783, 788 (Stevens, I, concurring in part and dissenting in part)
(describing the interrogation at issue as "torturous" and asserting that such interrogation "is a
classic example of a violation of a constitutional right implicit in the concept of ordered liberty')
(internal quotation marks omitted); id, at 796 (Kennedy, J., concurring in part and dissenting in
part) ("The Constitution does not countenance the official imposition of severe pain Of pressure
fOIIIRapOsof iiitkTrogatiut I miia esvliether...thc-proWtioa-is-found in-the-SeifIncrimination Clause, the broader guarantees of the Due Process Clause, or both.").
The CiA program is considerably less invasive or extreme than much of the conduct at
issue in these cases in addition, the government interest at issue in each of these cases was the
general interest in ordinary law enforcement (and, in Tirillicaris, evert that Was doubtful), That
government interest is strikingly different from what is at stake here: the national security in
particular, the protection of the United States and its interests against attacIts that may result in
—
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t he Fifth Amendme
massive
constr
casualties,
Self-Incrimination Clause, which
o perso
shall be compelled in any
criminal case to be a witness agat
, apply when the government
phasis a
ent and reflect explicit fundamental limitations
acts to further its general interest in law
on how the government may farther that interest. Indeed, most ofthe Court'S police
interrogation cases appear to be rooted in the policies behind the Self-Incrimination Clause and
concern for the fairness and integrity of the trial process. In Rochin, for example, the Court was
concerned with the use of evvidence obtained by coercion to bring about a criminal conviction,
See, e.g., 342 U.S at 173 ("Due process of law, as a historic and generative principle, precludes
defining, and thereby confining, these standards of conduct more precisely than to say that
convictions cannot be brought about by methods that offend 'a sense of justice."') (citation
omitted); id (refusing to hold that "in order to convict a man the police cannot extract by force
what is in his mind but can extract what is in his stomach"). See also Jackson v Derma, 378
U.S. 368, 377 (1964) (characterizing the interest at stake in police interrogation cases as the
"right to be free of a conviction based upon a coerced confession"); Lyons v. Oklahoma, 322
U.S. 596, 605 (1944) (explaining that "[a] coerced confession is offensive to basic standards of
justice, not because the victim has a legal grievance against the police, but because declarations
procured by torture are not premises from which a civilized forum will infer guilt"). Even
Chavez, which might indicate the Court's receptiveness to a substantive due process claim based
on coercive police interrogation practices irrespective of whether the evidence obtained was ever
used against the individual interrogated, involved an interrogation implicating ordinary law
enforcement interests.
Courts have
t'nguished the government's
t in ordinary law enforcement
from other government
rational security. The Foreign Intelligence Surveillance
Court of Review recently explained that, with respect to the Fourth Amendment, he [Supreme]
Court distinguishe[s) general crime control programs aria those that have another particular
purpose, such as protection of citizens against special hazards or protection of our borders," In
re Sealed Case, 310 F.3d 717, 745-46 (For. Intel. Sui v. Ci Rev. 2002) (discussing the Court's
"special needs" cases and distinguishing "FISA.'s general programmatic purpose" of
"protect[ing] the nation against terrorists and espionage threats directed by foreign powers" from
general crime control). Under the "special needs" doctrine, the Supreme Court has approved of
warantless and eV en suspicioniess searches that serve "special needs, beyond the normal need for
law enforcement.' Vernonia Schol Dist. 47J v. Acton, 515 U.S. 646, 653 (1995) (quotation
marks and citation omitted). Thus, although the Court has explained that it "cannot sanction
[automobile] stops justified only by the" "general interest in crime control," Indianapolis v.
Edmond, 531 U.S. 32, 44 (2000) (quotation marks and citation omitted), it suggested that it
might approve of a "roadblock set up to thwart an imminent terrorist attack," id. See also
Memorandumfor
13 C cling Y -D-24:1114---41101;ay Cieneralrfrom-Ne-el-14rtntisco, Deputy y 'flerat, Office of Legal Counsel, Re: l'"hether OF.4C May Without
rectict
71
la_lhe-,COPV7Ieith:112-1:P.JniSt74-Of-a-ESig?teir'efi-El 1 trii"-SErartf
as Bee
iced Pursuant to LEEPA (April it, 2005). Notably, in the due
1
process
the Court has distinguished the Government's interest in detaining illegal aliens
generally from its interest in detaining suspected terrorists. See Zadvydas, 533 U S, at 691.
Although the Court concluded that a statute permitting the indefinite detention of aliens subject
to a final order of removal but who could not be removed
ther countries would raise
):
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o ins might not apply to a statute
substantial nstitutional questions it suggested that
egment ofparticulacty dangerous individuals, say, suspected
that "appl[ied) narrowly
terrorists," Id. at 691 (quotation arks and citation omitted
,

).

Accordingly, for these reasons, we do not believe that the tradition'that emerges from the
police interrogation context provides controlling evidence of a relevant executive' tradition
prohibiting use of these techniques in the quite different context of interrogations undertaken
solely to prevent foreign terrorist attacks against the United States and its interests,

United States Military Doctrine.. Army Field Manual 3-1-52 sets forth the militaty's basic
approach to intelligence interrogations. It lists a variety of interrogation techniques that
generally involve only verbal and emotional tactics, In the "emotional love approach," for
example, the interrogator might exploit the love a detainee feels for his fellow soldiers, and use
this to motivate the detainee to cooperate. lit at 3-15. In the "fear-up (harsh) approach," "thc
rrogator behaves in an overpowering manner with a loud and threatening voice [and] may
even feel the need to throw objects across the room to heighten the [detainee's] implanted
feelings of fear." Id. at 3-16. The Field Manual counsels that "{gireat care must be taken when
[using this technique] so any actions would not violate the prohibition on coercion and threats
contained in the 6-VV, Article 17." Id, Indeed, from the outset, the Field Manual explains that
the Geneva Conventions "and US policy expressly prohibit acts of violence or intimidation,
in cluding physical or mental torture, threats, insults, or exposure to inhumane treatment as a
means of or aid to interrogation." Id. at I-8. As prohibited acts of physical and mental torture,
the Field Manual lists "[flood deprivation" and "[a]bnorrrial sleep deprivation" respectively. Id,
The Field Manual
vides evidence
traditional executive behavior[ and] of
con temporary practice," l e s, 523 U,S, at 847 n.8, but we do riot find it dispositive for several
reasons. Most obviously, as tl e Field Manual makes clear , the approach it embodies is designed
for traditional armed conflicts, in particular, conflicts governed by the Geneva Conventions, See
Field Manual 34-52 at 1-7 to 1-8: see also id at iv-v (noting that interrogations must comply
with the Geneva Conventions and the Uniform Code of Military Justice) The United States,
however, has long resisted efforts to extend the protections of the Geneva Conventions to
terrorists and o ther unlawful combatants, As President Reagan stated when the United States
rejected Protocol 1 to the Geneva Conventions, the position of the United States is that it "must
not, and need not give recognition and protection to terrorist groups as a price for progress in
humanitarian law." President Ronald Reagan, Letter of Transmittal to the Senate of Protocol
additional to the Geneva Conventions of 12 August 1949, concluded at Geneva on June 10, 1977
(Jan. 29, 1987). President Bush, moreover, has expressly determined that the Geneva
Convention Relative to the Treatment of Prisoners of War ("GPI ') does not apply to the
Sec-Nfemor-androttrthe -Presidnt;!-Re:IfrraiaTirrf-TattfiefiniraT
Qaeda and Taliban Detainees at I (Feb 7, 2002); see also Memorandum for Alberto R.
Gonzaln.Soin sell° til&Piress
. ident-and-Williatn4-41-qnes-ft -Gerreraioiffsel, VeptiTriatiroT Defense, from Jay S. Bybee, Assistant Attorney General, Office of Legal Counsel, Re:
Application of Treaties and Lairs to al Oaeda and Taliban Detainees at 9-10 (Jan. 22, 2002)
(explaining that (iPW does not apply to non-state actors such as al Qaeda).
,
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We think that a policy premised on the applicability of the Geneva Conventions and not
purporting to bind the CIA does not constitute controlling evidence of executive tradition and
contemporary practice with respect to untraditional armed conflict where those treaties do not
apply, where the enemy flagrantly violates the laws of war by secretly attacking civilians, and
where the United States cannot identify the enemy or prevent its attacks absent accurate
intelligence
.

State Department Reports. Each year, in the State Department's Country Reports on
Human Rights Practices, the United States condemns coercive interrogation techniques and other
practices employed by other c,ountries. Certain of the techniques the United States has
condemned appear to bear some resemblance to some of the CIA interrogation techniques. In
their discussion of Indonesia, for example, the reports list as "[Asychological torture" conduct
that involves "food and sleep deprivation," but give no specific information as to what these
techniques involve In their discussion ofEgypt, the reports list as "methods of torture"
"stripping and blindfolding victims; suspending victims from a ceiling or doorframe with feet
and dousing victims with cold
just touching the floor, beating victims [with various objects);
water." 'See also, e.g , Algeria (describing the "chiffon" method, which involves "placing a rag
drenched in dirty water in someone's mouth"); Iran (counting sleep deprivation as either torture
or severe prisoner abuse), Syria (discussing sleep deprivation and "having cold water thrown on' )
detainshrou"il.teamn)ThSDprtmen'sicluofdy,water
dousing, sleep deprivation, and food deprivation among the conduct it condemns is significant
and provides some indication of an executive foreign relations tradition condemning the use of
these techniques ' a
To the extent they may be relevant, however, we do not believe that the reports provide
evidence that the CIA interrogation program "shocks the contemporary conscience." The reports
do not generally focus on or provide precise descriptions of individual interrogation techniques
Nor do the reports discuss in any detail the contexts in which the techniques are used From
what we glean from the reports ; however, it appears that the condemned techniques are often part
of a course of conduct that involves techniques and is undertaken in ways that bear no
resemblance to the CIA interrogation program. Much of the condemned conduct goes far
beyond the CIA techniques and would almost certainly constitute torture under United States
law. See, e.e., Egypt (discussing "suspending victims from a ceiling or doorframe with feet just
touching the floor" and "beating victims [with various objects)'); Syria (discussing finger
crushing and severe beatings); Pakistan (beatings, burning with cigarettes, electric shock),
Uzbekistan (electric shock, rape, sexual abuse, beatings), The condemned conduct, moreover, is
often undertaken for reasons totally unlike the CIA's. For example, Indonesia security forces
apparently use their techniques in order to obtain confessions, to punish, and to extort money.
n loyfsj torture to extract information.,
Eg41:ely
y
actiVIties, aiid to deter others from similar acfivities °' There is no indication that techniques are
.

We recognize that as a matter of diplomacy, the United States may for Nzrio us reasons in various
circumstances call another nation to account for practices that may in some r?..pe.i-ts resemble conduct in which the
United States nuirht in some CiCCUITISWKCS engage, covertly or otherwise. Diplomatic relations with regard to
foreign couritna,s are not reliable evidence of United States executive practice and thus nay be of only timited
relevance here,

..•••••••••,".,
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any similarly vital
used only as necessary to protect against grave terrorist
government interests (or indeed for any legitimate government interest}. On the contrary, much
of the alleged abuses
ussed in the reports appears to involve either the indiscriminate use of
force, see, e.g., Kenya, or the targeting of critics of the government, see, e.g, Liberia, Rwanda.
And there is certainly no indication that these countries apply careful screening procedures,
medical monitoring, or any of the other safeguards required by the CIA interrogation progra
A United States foreign relations tradition of ,conderrtning torture, the indiscriminate use
of force, the use of force against the government's political opponents, or the use of force to
obtain, confessions in ordinary criminal eases says little about the propriety of the CIA's
interrogation practices. The CIA's careful screening procedures are designed to ensure that
enha
techniques arc used in the relatively few interrogations of terrorists who are believed to
possess vital, actionable intelligence that might avert an attack against the United States or its
interests. The CIA uses enhanced techniques only to the extent reasonably believed necessary to
obtain the information and takes great care to avoid inflicting severe pain or suffering or any
lasting or unnecessary harm in short, the CIA program is designed to subject detainees to no
more duress than is justified by the Government's interest in protecting the United States from
further terrorist attacks. In these essential respects, it differs from the conduct condemned in the
State Department reports.
SERE D -aining. There is also evidence that use of these techniques is in some
circumstances consistent with executive tradition and practice. Each of the CIA's enhanced
interrogation techniques has been adapted from military SERE training, where the techniques
have long been used on our own troops. See Techniques at 6; /G. Report at 13-14 In some
i nstances, the CIA uses a milder form of the technique than SERE. Water dousing, as done in
SERE training, involves complete immersion in water that may be below 40°F. See Techniques
10, This aspect of SERE training is done outside with ambient air temperatures as low as
10°F, See rd. In the CIA technique, by contrast, the detainee is splashed with water that is never
below 4.I°F and is usually warmer. See id. Further, ambient air temperatures are never below
64°F See id, Other techniques, however, are undeniably more extreme as applied in the CIA
interrogation program. Most notably, the waterboard is used quite sparingly in SERE training—
at most two times on a trainee for at most 40 seconds each time See id. at 13, 42, Although the
CIA program authorizes waterboard use only in narrow circumstances (to date, the CIA has used
the waterboard on only three detainees), where authorized, it may be used for two "sessions" per
day of up to two hours. During a session, water may be applied up to six times for ten seconds
or longer (but never more than 40 seconds), In a 24-hour period, a detainee may be subjected to
up to twelve minutes of water application. See id. at 42„Additionally, the wate a
ay he
used on as many as five days during a 30-day approval period, See August 19
r at
1-2 The CIA used the waterboard at least 63 times during_ u rust,.2n2"
rb
t aydii,7(71 Report- , 30, and
times during March 03 in the, interrogation of K
id. at 91.

n

addition, as we have explained `before :
Individuals undergoing
obviou
from detainees undergoing interrogation; SERE trainees 1 ,:n
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training program, not a real-life interrogation regime, they presumably know it
will last only a short time, and they presumably have assurances that they will not
- be significantly harmed by the training

Techniques at 6. On the other hand, the interrogation program we consider here furthers the
paramount interest of the United States in the security of the Nation more immediately and .
directly than SERE training, which seeks to reduce the possibility that United States military
personnel might reveal information that could harm the national security in the event they are
captured. Again, analysis of the due process question must pay careful attention to these
differences. But we can draw at least one conclusion from the existence of SERE training. Use
of the techniques involved in the CIA's interrogation program (or at least the similar techniques
from which these have been adapted) cannot be considered to be categorically inconsistent with
"traditional executive behavior" and "contemporary practice" regardless of context. 31 It follows
that use of these techniques will not shock the conscience in at least some circumstances. We
believe that such circumstances exist here, where the techniques are used against unlawful
combatants who deliberately and secretly attack civilians in an untraditional armed conflict in
which intelligence is difficult or impossible to collect by other means and is essential to the
protection of the United States and its interests, where the techniques are used only when
necessary and only in the interrogations of key terrorist leaders reasonably thought to have
actionable intelligence, and where every effort is made to minimize unnecessary suffering and to
avoid inflicting significant or lasting harm
Accordingly, we conclude that, in light of "an understanding of traditional executive
behavior, of contemporary practice, and of the standards of blame generally applied to them," the
use of the enhanced interrogation techniques in the CIA interrogation program as we understand
it, does not constitute government behavior that - is so egregious, so outrageous, that it may fairly
be said to shock the contemporary conscience." Lewis 523 US. at 847 n8,
,

C.
For the reasons stated, we conclude that the CIA interrogation techniques, with their
careful screening procedures and medical monitoring, do not "shock the conscience." Given the
relative paucity of Supreme Court precedent applying this test at all let alone in anything
resembling this setting, as well as the context-specific, fact-dependent, and somewhat subjective
nature of the inquiry, however, we cannot predict with confidence that a court would agree with
our conclusion We believe, however, that the question whether the CIA's enhanced
interrogation techniques violate the substantive standard of United States obligations under
Article 16 is unlikely to be subject to judicial inquiry.

As discussed above, Article le imposes no legal obligations on the United States that
thc-CIA,,interrogation-piAggrant_in view_olthedangt.Lageuof..16_itselfiald,—
31 In addition, the fact that individuals voluntarily undergo the techniques in SERE training is probative,
See. Breithal,p; v.. Abram, 352 IL.S. 432, 436-37 (1957) (notin& that people regularly voluntarily allow their blood to
be drawn and concluding that involuntary blood testing does not "shock ilio conscience"),
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independently, the Senate's reservation. But even if this were less clear (indeed, even if it were
false), Article 16 itself has no domestic legal effect because the Senate attached a non-selfexecution declaration to its resolution of ratification, See Cong. Rec. 36,198 (1990) ("the United
Stares declares that the provisions of Articles 1 through 16 of the Convention are not selfexecuting"). It is well settled that non-self-executing treaty provisions "can only be enforced
pursuant to legislation to carry them into effect" if'hitney v Robertson, 124 U.S. 190, 194
(1888), see also Foster v. Meilson, 27 U.S. (2 Pet) 253,314 (1829) ("A treaty is in its nature a
contract between two nations, not a legislative act It does not generally effect, of itself, the
object to be accomplished, , but is carried into execution by the sovereign power of the
respective parties to the instrument."). One implication of the fact that Article 16 is non-selfexecuting is that, with respect to Article 16, "the courts have nothing to do and can give no
redress," Head lvfoney Cases, 112 U.S. 580, 598 (1884). As one court recently explained in the
context of the CAT itself, "Treaties that are not self-executing do not create judiciallyenforceable rights unless they are first given effect by implementing legislation." Auguste v
Ridge, 395 F,3d 123, 132 n 7 (3d Cir. 2005) (citations omitted) Because (with perhaps one
•
31
narrow exception
) Article 16 has not been legislatively imp/emented, the interpretation of its
substantive standard is unlikely to be subject to judicial inquiry

Based on CIA assurances, we understand that the CIA interrogation program is n
conducted in the United States or "ten- liory under [United States} jurisdiction," and that it is not
authorized for use against United States persons. Accordingly, we conclude that the program
does not implicate Article 16 We also conclude that the CIA interrogation program, subject to
its careful screening, limits ; and medical monitoring, would not violate the substantive standards
As noted above, Section 1031 of Public Law 109-13 pruvides that "[n]one of the funds appropriated or
otherwise made available by this Act shall be obligated or expended to subject any person in the custody or wider
the physil control of the United States to
cruel, inhuman, or degrading treatment or punishment that is
prohibited by the Constitution, laws, or treaties of the United States." To the extent this appropriations rider
inipternems Article 16, it creates a narrow domestic law obligation not to expend funds appropriated under Public
Law 109-13 for conduct that violates Article 16. This appropriations rider, 110WeYeT, is unlikely to result in judicial
interpretation of Article 16's subritantive standards since it does not create a private right of action. See, e.g.,
Alexander v. Sandoval, 532 US 275, 286 (2001) ctikc substantive federal kali - itself, private rights of action to
enforce federal Law must be created by Congress,"); Resident Council ofA lien Parki+oy
v. Dep 't ofHous. &
Urban. Dev, 980 F .2d 1043, 1052 (5th Cir. 1993) ("courts have been roluiaant to infer congressional intent to create
Private rights under appropriations measures") (citing Ca 1115."71ia v ,Yierrr. Club, 451 U.S. 287 (1981)),

It is possible that a court could address tb scope of Article 16 if a prosecution were brought under the
Antideficiency Act, 31
§ 1341 (2000), for a violation of section 1031's spending restriction. Section
1341(a)(1)(,A) of title 31 provides that officersor em_plrees of the 1,1ilited,Slate,s,viay„aota..Lie_oii_atIthorize—art--------U'periditare or 61i. ligation exceeding an amount available in an appropriation or fund for the expenditure or
obligation " "[Kinowing(1 and willful{) vioLitifoits}" of section 1341(a) are subject to criminal penalties, Id.
Although the interpretation of Article 16 is unlikely to be subject to judicial inquiry, it is conceivable
that a court might attempt to address substantive questions under the Fifth Amendment if for example, the United
States sought a criminal conviction of a high value detainee in an Article Ill court in the United States using
evidence that had boon obtained from the detainee through the use of enhancedinterrogation techniques.
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applicable to the United States and
ose standard s extended to the CIA
interrogation program. Given the pa
precedent and the subjective nature of the
inquiry, however, we cannot predict w ti confidence whether a court would agree with this
conclusion, though, for the reasons explained, the question is unlikely to be subject to judicial
inquiry.
Please let us know if we a r be of further assts a

en G. Bradbury
cipal

puty Assistant Attorney
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